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Abstract:

This article is aimed at showing that land has not only economic
values, but also social values. Abandoning land indicates ignorance to
both values and is against legal norms, both religious and state norms
in Indonesia. The consequence of abandoning land by the owner,
either in Islamic or national law perspective, will result in the banning
of the rights of its possession by the state who has the authority to
manage the use of land for social welfare. This article proves that both
Islamic and national laws have a similarity in the basic law aspect,
that land should have social and economic functions. The state has the
juridical authority to ensure that land is used for social welfare,
including assuring that there is no land abandoned by its owner.

Key Words:
Abandoned Land, Islamic law, National Law, Social Functioning,
and Social Well-being

Abstrak:

Artikel ini menunjukkan bahwa tanah di samping bernilai ekonomis,
juga memiliki nilai sosial. Penelantaran tanah menunjukkan, selain
adanya pengabaian terhadap kedua nilai tersebut, juga bertentangan
dengan norma hukum, baik hukum Islam maupun hukum positif
Indonesia. Konsekuensi penelantaran tanah yang dilakukan oleh
pemilik tanah baik menurut hukum Islam maupun hukum nasional
mengakibatkan pemerintah sebagai pemilik otoritas memiliki
kewenangan untuk menarik kembali dan menjadikan tanah tersebut
untuk kemaslahatan sosial. Artikel ini membuktikan bahwa antara
hukum Islam dan hukum nasional memiliki kesamaan pada aspek
hukum asas bahwa tanah harus memiliki fungsi sosial. Negara
memiliki otoritas untuk memastikan bahwa tanah harus bias
menjalankan fungsi kemaslahatan sosial termasuk menjamin tidak
adanya tanah yang ditelantarkan oleh pemiliknya.
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Introduction

The existence of land precedes human presence in the world.
Land? is an important production factor, so that land ownership
should be distinguished from other factors of production. As an
overview of the importance of land position, in Islamic law, it is
stipulated that if the owner of land abuses the rights of land
ownership, then the state has the authority to force the land use
properly or even retract the ownership to be given to others in order
that the land is more useful.3

The function of land in Islam is different from the concept of
land prevailing in Europe in the middle age, at the inception of
capitalism ideology. At the time of the French revolution, the social
perception of property rights of land was based on the belief that
property rights was seen as sacred and noble right so that such rights
should not be reduced by other parties. The right to land is seen as an
absolute right. Social beliefs that the owner is the full ruler of his
property have led to the birth of the belief that the owners have
greater freedom to treat their property as they wish.* The owner can

1 According to Michael McElroy (chairman of the Harvard University, Department of
Earth and Planetary Sciences), the earth's evolution has occurred since 4.6 million
years ago, followed by the evolution of humans (Homo sapiens) which emerged as a
community on earth since 150,000 years ago. See further details in Mary Evelyn
Tucker and John A. Grim, "Introduction: The Emerging Alliance of World Religions
and Ecology" Deadalus. (130, 4 (2001), 2.

2 According to Marshall, the word land especially in the economic sense encompasses
a broad sense. It includes everything that is found or attached to the land such as
river flow, sunshine, rain, air and waterfalls which are all positioned as a production
tool. See, Alfred Marshall, Principles of Economics (London: Macmillan and Co.,,
Limitted ST. 1952), 120.

3 Afzalur Rahman, Economic Doctrines of Islam, Vol. 1, Transl. Soeroyo and Nastangin
(Jakarta: PT Bhakti Waqf Dhana, 1995), 312.

4 The strengthening of individualism, resulting in sanctification of private property
rights enjoyed by the bourgeoisie is admitted by Marx and Enggels that it inspires
them to mobilize the workers (proletarians) to demand their humanity rights in
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use the land for residence, place to run a business, plantations or even
totally neglect it.> The concept of individual freedom of land
ownership is referred to as eigendom right, namely full ownership
rights of a person to land that is infinite, in the name of
individualism.® Individualism has given birth to the attitude of the
deification of the individual ownership as an absolute right.

In the history, land ownership in Islam is done through many
ways, one of which is through the process of the conquest of the
region and the acquisition of no man’s land (al-mawat), namely the
land that is not managed and is not owned by anyone, then the land
belonged to the state and should not be owned by individuals unless
it is mandated by the state to manage and that would be kharraj land.”
Normative arguments of state ownership of the land is based on the
Q.S Anfal 8:18 and three Hadits of the Prophet; first" 'Adi Land belongs
to Allah and His Messenger, then belong to you"%; second, "Anyone who
takes inch of land without right, then he will be weighted down with seven
layers of the soil”; third, "Whoever revive ‘dead’ land, then the land is his,
and no rights for those wrongdoers ".

accessing capital/ profit better in the presence of the capital owner, they even demand
"the abolition of private property". See further details in Karl Marx and Friedrich Engels,
"Manifesto of the Communist Party", in the Lewis S. Feuer, Marx and Engels: Basic
Writings on Politics and Philosophy, (New York: Doubleday & Commpany, Inc., 1959),
20-21.

5 Sudargo Gautama, Pembaharuan Hukum di Indonesia (Bandung: Alumni, 1973), 41.

6 In relation to individualism, Christian Schubert states that Individualism a social
theory or ideology which assigns a higher moral value to the individual than to the
community or society, and which consequently advocates leaving individual free to
act as they think most conducive to their self-interest. See further in Christian
Schubert, "A Note the Principle of Normative Individualism", The Paper on Economics
and Evolution, Max Planck Institute of Economics Jena Germany, 2.

7 Abt Yustf Ya'qtb ibn Ibrahim, Kitdb al-Kharraj (Pakistan: Idarat al-Qur'an wa 'Ulum
al-Islamiyyat, 1987), 65-66. Compare with “Adnan Khalid, al-Madzhab al-Igtishadi al-
Isldmi (Jidah: Maktabah al-Sawady, 1990), 288.

8 Q.S al-Anfal (8): 1 which means "They ask you, [O Muhammad], about the bounties [of
war]. Say, "The [decision concerning] bounties is for Allah and the Messenger." So fear Allah
and amend that which is between you and obey Allah and His Messenger, if you should be
believers".

9 Muhammad ibn Isma'il al-Shan'ani, Subiil al-Salam, Vol. 3, (Beirut: Dar Thya al-
Turats, 1379 H), 83. See also, “Ali ibn Mtisa Abt Bakr al-Bayhaqi, Sunan Bayhaqt al-
Kubrd, Vol. 6, (Makkah Mukarramah: Maktabah Dar al-Baz, 1994), 143.
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The cause revelation of Q.S Anfal 8:1 stems from the number
of people who asked the Prophet to provide their share of spoils of
war. The revelation of this paragraph proves that the spoils of war
belong to Allah and His Messenger.l® Therefore, the authority to
distribute them is on the Prophet as the head of government. This
verse also confirms that the spoils of war, including land, belong to
the state and should not be owned by individuals permanently. State
ownership of spoils of war gets its justification through the hadits of
the Prophet, which means "No one has the right to deadland, except those
who are the desired by imam / head of state" 11 Thus, the basic principle of
‘dead’ land ownership is on the state control.

The interpretation of the hadits above, according to Quthb
Ibrahim Muhammad, contains some conclusions. First, land is a
property of God as the ultimate owner. Second, land is a state
property and not the property of the state authorities. Third, the state
is obliged to manage the distribution of land rights based on the value
of common benefit. Fourth, granting land rights to someone not as an
absolute property rights as suggested by the Prophet; whoever takes
the land without right then he is threatened weighted down with
seven layers of soil. Fifth, there must be legalization from the
government regarding the land ownership of a person

Regulation of land issues in the context of Indonesia was
stipulated in Law No. 5 of 1960 on the Basic Regulation of Agrarian.
Basic Agrarian Law (hereinafter abbreviated as BAL). The central
concept of the Law is the rules of land ownership, 12 concerning the
legal relationship between the land and the owners with the rights
and obligations attached to the ownership. The presence of BAL
encourages populism spirit oriented to the recognition of the land

101/5 of the overall spoils are for Allah and Rasululllah. As a prophet and head of
state, the Prophet entitled to the spoils of war as a gift of God. However, the Prophet
himself states that the one - fifth is given back to Muslims.

11 *Ali ibn Abi Bakr al-Haytsami, Majma' al-Zawd'id, Juz 5 (Bairut: Dar al-Kutub al-
Arabi, 1407), p. 331. See also, Ahmad ibn Said ibn Hazm al-Zhahiri, al-Muhalla, Juz
VIII, (Beirut: Dar al-Afaq al-Jadidah, t.tp), 234.

12 What is meant by the Land in the BAL formula described in chapter 4 is the earth's
surface which also includes part of the earth laying beneath the earth and some space
on it. See, Boedi Harsono, Hukum Agraria Indonesia: Sejarah Pembentukan Undang-
undang Pokok Agraria, Isi dan Pelaksanaannya (Bandung: Djambatan, 2007), 262-263.
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rights of people and the distribution of state land for the benefit of the
people.’

Each private property will always be in contact with a variety
of interests of other parties. The connection of interests can take the
form of relationship amongst individuals, between the individual and
society, and between the individual and the state. The connection
point relates to a variety of interests arising from many interests
around the individual ownership of land which often leads to
disputes over land rights. One of the issues which arises in connection
with the land issue is regulation of clearing no man’s land or
neglected land for individual property. Individual rights will be in
contact with public authorities, namely the state in connection with
the acquisition of right to the land.

This article will elaborate law of abandoned land management
in Islamic perspective and the national land law. With reference to the
sources of classical Islamic literature and regulations of Indonesia, the
limits of neglected land will be explained, as well as legal position of
the ownership of the abandoned land and its management. Various
concepts of neglected land in Islamic law are discussed with the
national land law to formulate a common point and the relevance
between the two.

The Law of Abandoned Land Ownership

Land as property which has economic value has special
characteristics in terms of acquisition. Acquisition of right to land is
originair in nature, meaning that it is given from God in which its raw
materials are already there before birth.!* It is in contrast to other
property ownership which is derivative, meaning that it is acquired
through hard work of human.?>

According to Joseph Schacht ¢ viewed from the origin, the
system of ownership in Islam can be divided into two kinds; the

13 Noer Fauzi, Bersaksi untuk Pembaruan Agraria: Dari Tuntutan Lokal Hingga
Kecenderungan Global, (Jogjakarta: INSIST PRESS, 2003), 25.

14 Tucker and Grim, "Introduction " Deadalus. (130, 4, 2001), 2.

15 Alfred Marshall, Principles of Economics (London: Macmillan And Co., Limitted ST.
1952), 123.

16 Joseph Schacht, Pengantar Hukum Islam, Transl. Joko Supomo (Jakarta: Islamika,
2003), 205.
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original ownership and the ownership which comes from other
people. First, the original ownership is acquired through the
acquisition of objects with no previous owners (res nutlius). This
category encludes the ownership of the treasure findings (rikaz, ma'a
din), ghanimah treasure (spoils of war) or lugathah. Second, the
ownership which comes from other people either through grants,
contract or warranty. Acquisition of the land that has no owner or
land abandoned by its owner is called the ihya al-mawiat.

In the books of figh, ihyd al-mawit is defined by scholars with
different wording. Ibn Hajar al-Asqalani (773-852) defines ihyd al-
mawdt as one's attempt to make use of land that is not owned by
anyone by planting, irrigating or building on the land.?” Abt Ishaq al-
Syirazi argued that in islamic jurisprudence ihyd al-mawat is
categorised as Sunnah (recommended) as the implementation of the
Prophet’s orders.’® What is meant by abandoned (al-mawit) is a land
that has not worked by anyone.! In general, the abandoned is land
that is difficult to cultivate due to the lack of irrigation water, or
landforms that are infertile and have never been cultivated by
anyone.?0

The criteria of abandoned land in the view of Islamic law as
stated above is different from the concept of abandoned land found in
the Government Regulation No. 36 of 1998 on Control and Utilization
of Abandoned Land. It is stated in the General Provisions of
Government Regulation that the definition of abandoned land is land
that is abandoned by those who have the right to the land, who have
the right to make use of the land or those who have acquired basic

17 Ahmad ibn Hajar al-Asqalani, Fath al-Bari Syarh Shahih al-Bukhiri, vol. 5 (Beirut: Dar
al-Ma'rifah, 1379 H), 18.

18 Abt Ishaq al-Syirazi, al-Muhadzdzab fi al-Figh al-Imdm al-Sydfi'i, Vol. 1 (Beirut: Dar
al-Fikr, T.tp), 423. See also, Syihab al-Din al-Ramli, Nihayat al-Muhtaz ila Syarh al-
Minhaj, Vol. 5 (Mesir: Musthafa al-Bab al-Halabi wa Awladuhu, 1375 H), 327. See also,
Muhammad al-Khathib al-Syarbini, Mughni al-Muhtaj ila Ma'rifah Alfazh al-Minhaj,
Vol. 2 (Beirut: Dar al-Fikr, T.tp), 361.

19 Abtt Zahrah, al-Milkiydt, p. 108. See also, Mahmid ibn Ibrahim al-Khatib, al-Nizhdm
al-Igtishad al-Islami fi al-Islim (Riyadl: Maktabah al-Haramayn, 1989), 94. See also, al-
Ramli, Nihayat al-Muhtaz, p. 327.

20 Muhy al-Din ibn Syaraf al-Nawawi, al-Majmii~ Syarh al-Muhadzdzab, Vol. 16 (Beirut:
Dar al-Fikr, T.tp), 82.
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tenure under the provisions of the legislation in force.?! Thus, in this
formulation abandoned land is land that has been the right of
someone but then abandoned by the owner in accordance with the
circumstances or the nature and purpose of the right, or is not
maintained properly. It is also described in the government regulation
that land whose tenure has been acquired, but the right to the land
has not obtained in accordance with the legislation in force can be
classified as abandoned land, when the right to the land is not
requested nor maintained properly by those who have obtained the
basic tenure.22

Broadly speaking, the land territory of the Islamic state
according to al-Syafi'i 2 is divided into two types: inhabited land (al-
'‘amir) and ‘dead” land (al-mawdt). As for the inhabited land, the
ownership of it is on person who occupies it. As for the ‘dead” land, it
is divided into two categories. First is land that has never been owned
by anyone or has not been found indications which mark that
someone has once worked on the land (no man’s land). Second is
abandoned land in which someone has once owned it. Both types of
the land can be owned by the way of ihya al-mawit.

The legal status of the “dead” land which has once owned by a
person (abandoned land) is divided into three types. First is land
owned by certain people and in certain ways. If the ownership of the
land is acquired through purchase or grant from others, then the land
should not be managed by the way of ihyd al-mawit. However, if the
ownership of the land is acquired through the ihya al-mawat and then
the land is abandoned, then the legal status of the land is that it may
be managed by anyone who is willing through ihya al-mawat. Second is
land in ancient times (at the age of ignorant) such as the wealth of the
Roman and buildings of Thamud people. such land can be owned by
the way of ihyd al-mawdt, because their ownership has no value of
glory. Third is land which was once owned by a person at the time of
Islam, both owned by Muslims or non-Muslims. Scholars have
different opinion on this type of land. According to Ahmad ibn

21 Act No. 36 of 1998 on Control and Utilization of Abandoned Land, Article 1
paragraph 5.
22 Act No. 36 of 1998 on Control and Utilization of Abandoned Land, article 8,
paragraph 1.
2 Muhammad ibn Idris al-Syéfi'i, al-Umm, Vol. 4, (Beirut: Dar al-Ma'rifah, 1393 H), 41.
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Hanbal the land cannot be owned by the way of ihyd al-mawait.
Meanwhile, according to Hanafi and Maliki, the land may be owned
by the way of ihyad al-mawit based on general wording of a hadits. If
the land is in an Islamic country, the land is positioned as lugathah,
and if the land is located in an enemy territory, the legal status of the
land is the same as rikiz.2*

The characteristics of ‘dead” land, according to al-Nawawi al-
Dimasyqi (d. 676 H),% can be divided into two types; ‘dead” land
which is located in a Muslim country and the land that is in enemy
territory. The legal status of the land that is in Islamic country can be
broken down into three kinds. First, if the land has not been managed
either in the past or now, it can be owned through clearing either with
permission or without permission from the government. Second, if the
land that is managed by a person at present, then that person becomes
the owner.

Based on the opinions of figh scholars mentioned above, the
perspective used in seeing the status of land is territorial boundaries
on the basis of the ideological category of countries, namely between
the Islamic state and non Islam state. The different territorial
classification has an effect on the legal status of the land to be cleared.
The legal distinction of abandoned land using territorial-ideological
boundaries is different from that in Government Regulation No. 36 of
1998 on Control and Utilization of Abandoned Land in which the land
is positioned within the territory of Indonesia and is declared as
abandoned land because it is deliberately abandoned by the owner.
According to the author, in the context of abandoned land ownership
regulation both in Islamic law and national law grounded in the same
spirit of law, namely all land should be positioned as productive land
so that the land can function socially.

The legal principle of the abandoned land in the BAL is
included in a special category of law because it is mentioned in the
Agrarian Law which encompasses; the First is the principle of the
social function of land rights. The second is the principle of prioritizing

24 *Abd Allah ibn Ahmad ibn Muhammad ibn Qudamah al-Maqdisi, al-Mughni, Vol.
8 (Cairo: Markaz al-Buhftits wa al-Dirasét al-Arabiyyah wa al-Islamiyyah, T.th), 146-
147.

% Muhy al-Din ibn Syaraf al-Nawawi al-Dimasyqi, Rawdlah al-Thalibin, Vol. 4 (Beirut:
Dar al-Kutub al-Ilmiyyah, T.th), 344-348.
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general interests. The third is the principle that prohibits the use of
land which does not agree with the nature and purpose of the rights.
The fourth is the principle of good will from those who have a
relationship with the land in exercising their rights and obligations.2

In Islamic law, land is declared as dead/abandoned land when
it is far away from residential areas.?? There is a disagreement
amongst scholars in terms of the distance of the land die with
settlements. In this regard, according to Hanafi it can be measured by
the way of a person standing near the abandoned land and then he
shouts out with the loudest voice. If his voice could not be heard in
the residential areas, then it can be considered as far.28 Otherwise, if
his voice could be heard, it can be considered as close. Other figh
scholars do not question the distance because the standard of the
distance can be left to the tradition adopted by the community, this is
stated by Ahmad ibn Hanbal and al-Syéfi't schools.

How to get property rights to land through new land clearing
in the legal concepts of land Indonesia has lasted long as the legal
system that is alive and flourishing in Indonesian society. The
acquisition begins with the forest clearing by a communion member
with the knowledge of the head of the communion, followed by the
installation of marking and processing of land into garden or farm. If
the relationship between him and the land is already fixed, then the
relationship gradually becomes relationship of property rights.

In Islamic law, land is regarded as ‘dead’ land when in reality,
the land is not a public facility owned by community collectively. The

2% Suhariningsih, Tanah Terlantar: Asas dan Pembaharuan Konsep Menuju Penertiban
(Jakarta: Prestasi Pustaka, 2009), 240.

27 Al-Kissani, for example, sets criteria of abandoned land (al-mawdt) in his book Bada
' al-Shand'i: G Yy 1Y b S5 LA o o)1 2 b 36 (abandoned land of al-mawat) is a
land that is outside the State land, and yet has no owner. See further details in 'Ala al-
din al-Kissani, Bada'i" al-Shand'i, Vol. 6 (Beirut: Dar al-Web al-Arabi, 1982), 194.
Meanwhile, Muhammad “Abd al-Jawwab offers other criteria, saying that the
abandoned land is land that is outside the state land that are far away from
residential areas or away from agricultural land. See more details Muhammad “Abd
al-Jawwab, Buhiits fi al-Syari'ah al-Isldmiyyah wa al-Qaniin (Cairo: Jami‘ah al-Qahirah,
1977), p. 187. Compare to al-Nawawi, al-Majmii Syarh al-Muhaddzab, Vol. 16, 82.

28 Muhammad ibn Sahl al-Sarakhsi, al-Mabsiith, Vol. 23 (Beirut: Dar al-Ma'rifah, 1406
H), 166.
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basic principle of ihyd al-mawit is clearing land which has not been
adhered by a right.

In terms of legal status of abandoned land (al-mawat)
ownership, scholars have different opinion; First, if the land is the
property of a muslim or dlimmi infidel, while its owner is unknown,
according to Ahmad ibn Hanbal, the land cannot be categorized as
abandoned land as long as the ownership rights is obtained after a
period of muslim rule. The legal basis used by Ahmad ibn Hanbal is a
hadits, "Whoever clears “dead” land that is not owned by Muslims, the
land belongs to those who clear it". According to Ahmad ibn Hanbal if
the owner is not known, it does not mean that the land ownership
disappears. If the owner is not known for certain, then the ownership
rights are transferred to his heir. Secondly, clearing the abandoned
land according to Aba Yustf, al-Syéfi't and Ahmad ibn Hanbal, (the
opinion of majority of scholars) does not need any permission from
the government (imam). Meanwhile, according to Abt Hanifah it
needs the permission from the imam.?

The reason of the first opinion (al-Syafi'i and Ahmad) is that
the abandoned land does not belong to a bayt al-mal but is a neutral
treasure (permissible) and in this case, those who first take it (worken
on it) then become the owner, and it is the same as those who hunt
animals that has no owner.® If hunting is a way of acquisition of
property rights without permission of the imdm, then clearing land
also does not need permission. The right to clear the land is the right
of all muslims who have the ability, according to law, to manage the
property as a legal subject.3! Thus, the ownership is there because of a
direct mandate from Allah (al-Sydri’).32

2 al-Nawawi, al-Majmil Syarh al-Muhadzdzab, Vol. 16, 82. See also, al-Maqdisi, al-
Mughni, Vol. 8, 182 see also, 'Isa 'Abduh, al-Nuzhiim al-Maliyah fi al-Islim (Cairo:
Ma'had al-Dirasat al-Islamiyah, T.tp), 219. See also, al-'Asqalani, Fath al-Bdri, 18. See
also, Muhammad ibn Ahmad al-Minhaji, Jawdhir al-'Ugiid wa Mu'in al-Qudlat wa
Muwaqgim wa al-Syuhiid, Vol. 1 (Beirut: Dar al-Kutub al-Ilmiyyat, 1996), 238.

30 al-Syirazi, al-Muhadzdzab, 423; al-Syarbini, Mughni al-Muhtaj, 361.

31 al-Syirazi, al-Muhadzdzab, 423

32 The content of the hadits is "4 8 & Loyl Ll 0 "3 WJb G4 5 See al-"Asqalani, Fath al-
Bari, 19. See also, Malik ibn Anas, al-Muwatthi’, Vol. 2 (Mesir: Dar Thya’ al-Turats al-
Arabi, T.tp), 742.
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The reason of the second opinion (Abt Hanifah) is that although
the abandoned land has no owner in Islam, the status of the land is in
control of the government (imdm).3 Jurisdiction power of the imam in
a country is the basis of the authority of ownership. Based on this
thought, then no one is in control of something without the
permission of the imdm. The legal basis to which Abt Hanifah refers is
the hadits of the Prophet "aols! i & calble Yis ol o ". Therefore, no man’s

land is under the imdm’s control,?* including the distribution system
and target determination which are the authority of the government
to regulate them.3>

Argument put forward by AbG Hanifah as stated by Aba
Yasuf is that if clearing an abandoned land is not through the
permission of imam, it will lead to fight and conflict.3¢ As for the
hadits of the Prophet "4 . @ o) -1 .7, it should not be understood as

without a condition of permission. The meaning of the hadits above is
similar the meaning of hadits "«L. < %= |5 ..”. No one of scholars who

thinks that the meaning of the hadits is anyone who fights jihid fi
sabilillah by itself he is entitled to take salab (spoils of war) without
permission from the imdm. According to Abti Hanifah, considering the
two haditss above, it is clear that the haditss imply the need for
permission from imdm in order to avoid conflict, although it is not
described in the text explicitly.3”

3 According to Muhammad “Abd al-Jawwab Muhammad, almost all countries today
states that all land that has no owner is considered as state-owned land. Therefore, it
is obliged to have permission from the government to clear/revive abandoned land.
See further details in “Abd al-Jawwab Muhammad, Buhiits fi al-Syari'ah, 187. See also,
Abt Yasuf Ya'qab ibn Ibrahim, Kitdb al-Kharraj (Pakistan: Idarah al-Qur'an wa 'Ultm
al-Islamiyyat, 1987), 64.

34 Ibn Ibrahim, Kitdb al-Kharraj, 58-59. See also Abti “Ubayd al-Q4sim ibn Salam, Kitdb
al-Amwdl (Beirut: Dar al-Kutub al-Ilmiyah, 1986), 297-298.

% S.A. Siddiqi, Public Finance in Islam (New Delhi: Adam Publisher & Distributors,
T.tp), 76.

36 Ibn Ibrahim, Kitdb al-Kharraj, 63. See also, al-Sarakhsi, al-Mabsiith, Vol. 23, 167.

37 Abt Zahrah al-Milkiyat wa al-Nazhariyat al-"Aqd. 111-112. In the view of Muhammad
Abd al-Jawwab Muhammad clearing abandoned land does not need permission from
government. This view is supported by al-Maliki, al-Syafi't, Hanbali and al-Zhahiri
which is the opinion of the majority of figh scholars. The view which states that there
has to be a permission from the government in clearing abandoned land is the
opinion of AbtG Hanifah and Shi'ite al-Ja'fari. The second opinion is precisely the
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From the description of the different opinion maps amongst
scholars above, in the view of the author, the opinion of Abt Hanifah
which requires having a government permission seems to be more
relevant in the present context, since it implies land ownership which
shows more dimensions of public and necessitates the government's
role in regulating the legal issues of land. The government has the
authority to govern the ownership of land, in terms of both the way of
acquisition and allocation in order to minimize the rise of social
conflicts caused by land ownership disputes.

Technically, clearing the abandoned land can be done by
giving clear boundaries on the land indicating that the land is already
managed by someone. Another sign that could be used is by cutting
thorns found on the land or flatten high land. However, marking the
land does not necessarily mean that the ownership right is given to
those who clear the land. It is only given to those who manage the
land well become productive land.?® According Ahmad ibn Hanbal
and Abt Hanifah both Muslims and non-Muslims (dlimmi) have the
same rights to clear no man’s land, while according to the Malik, a
dlimmf has no right to clear new lands in Islamic country areas.®

Another debate over the legal relationship between the
abandoned land by their owners is whether it is obliged to pay kharraj
(tax) on abandoned land that has already managed as al-aradli al-
kharrajiyah or it is obliged to pay one tenth as al-aradli al-"ushriyyah. In
this case, figh scholars differ in setting their legal status. If it is the
dhimmi who clears the land, then he is obliged to pay kharraj,
although the ownership rights have been transferred to others. If the
land is cleared by a Muslim, then he is obliged to pay one-tenth.
According to Abtt Hanifah, if the ownership of the abandoned land by
a Muslim is transferred to dlimmi, then the obligation is to pay kharraj.
so, it depends on who first cleared the land. In addition, the obligation
of paying one-tenth is similar to that of zakat as a part of worship.
Therefore, a worship performed by non Muslims is refused.

reference of land laws in the times of the Utsmaniyah caliph, and several Arab
countries including Saudi Arabia. See further details in *Abd al-Jawwab Muhammad,
Buhiits fi al-Syari'ah al-Islamiyyah, 190.

3 Abu Zahrah, Al-Milkiyat wa al-Nazhariyat al-Aqd, 112.

39 al-Maqdisi, Al-Mughni, Vol. 8, 148.
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Managing Abandoned Land

With regard to clearing abandoned land, Muhammad “Abd al-
Jawwab Muhammad divides it into two ways. The first is al-tahajjur
that is land clearing technique by providing borders to the land to be
cleared by placing a pile of rocks or other marks that could be
understood as a sign that the land has been already owned. The second
is al-ihya’ land clearing technique by managing or cultivating certain
area of land that can be understood socially that the land has been
cultivated. Thya” al-mawdt marking can also be done by setting up a
wall fence around the land to be clear or by building irrigation system
if it is intended for agricultural land.4

If a person has made boundaries of the abandoned land, then

he becomes the most entitled person to manage the land amongst
other people. Then, if there are other parties to seize and manage the
land, the one who manages the land has more right than those who
set up the boundaries on the land. Meanwhile, if a new person who
provides new boundaries on the land wants to sell the land before
managing it first, then this person has not right to sell it according to
obvious opinions in the school of Syafi'i, while many of the school of
Syafi’i allow the person to sell it, since when he sets the boundaries on
the land, then he becomes the one who has the right to the land.
Therefore, he is allowed to sell it as his own property. If someone has
set up boundaries on an abandoned land, then he drains water to the
land but he does not cultivate it, then he becomes the owner of the
water and the abandoned land which is watered as well as the edges.
However, he could not own the rest of the land, although he remains
as the owner or is entitled to the land. Then he also has the right to
sell the land that has been watered.#!

In the terminology of western Civil Law (BW), the concept of
full and absolute ownership is called as eigendom. How to obtain the
eigendom as stated in article 548 of BW can be done through 1). Taking

40 How to clear abandoned land will be different depending on the purpose. If
clearing the new land is intended to be a residence, it can be done by building a
proper house. If it is intended for farming, it can be done by spreading seeds or
planting certain plants as well as making irrigation system. See, “Abd al-Jawwab
Muhammad, Buhiits fi al-Syari'ah al-Islamiyyah, 187-189. Compare to Nihdyat al-
Muhtaz, 335.

41 al-Mawardji, Kitab al-Ahkdm al-Sulthdniyah, 178-179.
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(clearing land, fishing), 2). Natrekking, namely when an object becomes
larger or doubled because of the nature (land gets larger as a result of
earthquakes, a horse gives a birth, trees bear fruit, 3). Time (verjaring),
4). Inheritance, 5). Grant (levering) which is based on a title of
transferring rights from the persons entitled to transfer the eigendom.42

Another debate over the legal relationship between the
abandoned land by their owners is whether it is obliged to pay kharraj
(tax) on abandoned land that has already managed as al-aradli al-
kharrajiyah or it is obliged to pay one tenth as al-aradli al-ushriyyah. In
this case, figh scholars differ in setting their legal status. If it is the
dlimmi who clears the land, then he is obliged to pay kharraj, although
the ownership rights have been transferred to others. If the land is
cleared by a muslim, then he is obliged to pay one-tenth. According to
Abt Hanifah, if the ownership of the abandoned land by a muslim is
transferred to dlimmi, then the obligation is to pay kharraj. so, it
depends on who first cleared the land. In addition, the obligation of
paying one-tenth is similar to that of zakat as a part of worship.

Islamic law categorizes the subject (those who clear
abandoned land), based on religious identity, as Muslim and non-
Muslim subjects. Differences of religion status in figh perspectives
lead to different obligations. This is in contrast to the national land
law which puts the subjects not on the basis of religious category but
the natives (WNI) and foreigners (WNA). In the national land law, all
Indonesian citizens beyond the boundaries of ideology are entitled to
land ownership acquired legally.

According to Muhammad AbG Zahrah (1898-1974), there are
two possibilities of obligations of abandoned land managed by
muslims; one-tenth or one-fifth based on irrigation systems of the
land. If the land is watered from the rain or water of spring found in
the lands being managed, then the obligation is one-tenth. However,
if the water comes from wells dug by others (non-muslims) before
Islam, then the obligation is kharraj.

The irrigation systems become the consideration for determining
legal obligation because water is the most vital element in the
management of land so that it becomes productive.# Another

42 Subekti, Pokok-pokok Hukum Pedata (Jakarta: PT Intermasa, 1992), 70-71.
4 Abu Zahrah, al-Milkiyat, 116.
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problem associated with the ihya” al-mawadt is technical issues on how
to clear abandoned land so that it becomes one’s property. In the view
of AbGi Hasan al-Mawardi, the Prophet did not provide detailed
technical guidance on how to open and manage abandoned land in
order to be useful both as a residence area or for agricultural land. By
paying attention to the legal provisions of both the legal system, then
the same dimensions of both is the spirit to enable the land to be
productive one so as to run its social function.

Some juridical arguments in this regard are the provisions of
articles in the Law (BAL) which states that land management must
not be neglected, among others, it is stated in article 27 that the land
ownership is taken away when land falls to the state due to
abandonment; Article 34 e: that cultivation right on land (HGU) is
taken away because of abandonment; Article 40 e: that building right
on land (HGB) is taken away because of abandonment.#

It can be concluded implicitly from the clauses governing
abandoned land discussed above, that any land rights granted or
obtained from the state such as freehold rights (HM), cultivation right
on land (HGU), and building right on land (HGB) would terminate if
the land is abandoned. As description as well as locally technical
explanations in the management of abandoned land, a Decree of the
Minister of domestic affairs No. 88 of 1973 on the ownership of
abandoned plantation land in West Java Province. In the part of
consideration of the Decree, it is stated that allowing farmland
neglected or abandoned by the rights holder is a violation of a social
function.

Subsequently, it was issued a new regulation on abandoned
land, namely Government Regulation No. 36 of 1998 on Control and
Utilization of Soil Abandoned Land. In Article 1, paragraph 5 Act No.
36, 1998 it is stated that the abandoned land is the land abandoned by
the holders of land rights, the holders of cultivation rights or those
who have gained control over the land but has not yet obtained
freehold right of the land in accordance with the provisions of
Regulation in force. In connection with the loss of rights to abandoned
land, there is a jurisprudence of the Supreme Court in its decision No.
239 / K / Sip / 1957 stated that right dispossession (rechtsverwerking)

44 Harsono, Hukum Agraria, 558-561.
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occurs when a piece of land acquired for 5 consecutive years is left by
the owner. The state has the authority to take over the rights of the
abandoned land, as an institution with the authority to regulate the
use, the utilazation of land for the prosperity of the people.

In principle, normative stipulation of Islamic law with regard to
the management of abandoned land is similar to that of the national
land law in Indonesia. The requirement of land management in order
to become productive land and run a social function, in the national
land law or BAL is also the soul as well as the spirit of the Act. The
philosophical reason is that the land is a gift from God to all mankind
to be managed in order to achieve prosperity, common prosperity by
adhering to the principle of fairness.#5 Thus, land management is
constitutional obligation for citizens who have the land so it does not
become abandoned land. The reverse logic (arqumentum a contrario) of
it is that abandoning land rights is contrary to the spirit of the social
function of land.* By managing the land, one can bring social,
economic and religious function of the land which will end in the
creation of common benefits.

Conclusion

The regulation of abandoned land in the perspective of both
Islamic law and the national land law is based on the same principle
of law, that the act of abandoning land so as it is not productive and
not be able to run its social functions is prohibited. Abandoning land,
according to both legal systems, is part of a denial of the grace of God,
which is the land that should be used for shared prosperity.
Abandoned land that has not been adhered by property right is
considered state land. Clearing abandoned land is one way of
acquiring land rights.

The distinction between Islamic law and the national land law
is in the legal qualification of the subject who clears/cultivates

45 Communal and religious nature of the national land law, act no 5 of 1960 on Basic
Regulation of Agrarian is described in Article 1 paragraph (2) which states that: "The
whole earth, water and space including the natural resources contained within the territory of
the Republic of Indonesia as a gift from God Almighty is the earth, water, and the space of
Indonesia and are national assets ". See Harsono, Agrarian Law, 228.

46 Suhariningsih, Tanah Terlantar: Asas dan Pembaharuan Konsep Menuju Penertiban
(Jakarta: Prestasi Pustaka, 2009), 111-112.
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abandoned land. In Islamic law, the subject is based on religious
qualification which is a Muslim or non-Muslim, while in the national
land law, the qualification of people who clear the abandoned land is
based on qualifications of indigenous or foreigners.
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