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Abstract:

The recent studies about the role of Islamic philanthropy in
addressing socio-economic problems have been growing and
confirming its significant role in overcoming the problem.
This is in line with the existence of regulations that support
the effectiveness of its role in poverty reduction in Indonesia,
such as Law No. 23 of 2011 on Zakat Management and Law
No. 41 of 2004 on Wagqf. This study has two objectives. First,
to analyze the impact of Islamic philanthropy on poverty
reduction as the socio-economic problems in Indonesia in the
short and long run. Second, to analyze the effectiveness of
integrated Islamic commercial and social-economic or finance
Author correspondence email: azwar.iskandar@gmail.com
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Islamic Philanthropy and Poverty Reduction in Indonesia

to address the poverty compared to unintegrated one. This
study used Auto-Regressive Distributed Lag (ARDL)
approach to analyze annual data for the period of 2002-2019
while investigating the long and short-run relationships
among variables. It found that Islamic philanthropy reduces
poverty both in the short and long run, particularly in the
integration of Islamic social and commercial finance in a
single model. The government should therefore include
Islamic philanthropy or other Islamic social finances as a
fundamental strategy for building financial stability and
sustainable development.
Keywords:
Philanthropy; Integration; Social and commercial
finance; Poverty

Abstrak:
Menjamurnya studi-studi terbaru terkait peran filantropi
Islam dalam mengatasi masalah sosial-ekonomi telah
mengkonfirmasi peran pentingnya dalam mengatasi masalah
ini. Hal ini sejalan dengan adanya regulasi yang mendukung
efektivitas perannya dalam pengentasan kemiskinan di
Indonesia, seperti Undang-Undang Nomor 23 Tahun 2011
tentang Pengelolaan Zakat dan Undang-Undang Nomor 41
Tahun 2004 tentang Wakaf. Penelitian ini memiliki dua
tujuan. Pertama, untuk menganalisis dampak filantropi Islam
terhadap penurunan tingkat kemiskinan sebagai sebuah
permasalahan sosial-ekonomi di Indonesia, baik dalam jangka
pendek maupun jangka panjang. Kedua, untuk menganalisis
efektifitas integrasi atau antara filantropi dan komersial
dalam kerangka ekonomi Islam dalam mengatasi
permasalahan kemiskinan. Penelitian ini menggunakan
pendekatan Auto-Regressive Distributed Lag (ARDL) untuk
menginvestigasi hubungan jangka pendek dan jangka
panjang antara filantropi Islam dan tingkat kemiskinan
selama periode tahun 2002-2019. Penelitian ini menemukan
bahwa filantropi Islam dapat menurunkan tingkat
kemiskinan baik dalam jangka pendek maupun jangka
panjang. Penelitian ini juga menemukan bahwa ketika
filantropi dan komersial dalam kerangka ekonomi Islam
diintegrasikan, tingkat kemiskinan dapat diturunkan baik
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dalam jangka pendek maupun jangka panjang. Pemerintah
seyogiyanya menempatkan filantropi Islam sebagai kebijakan
dan strategi fundamental dalam rangka mewujudkan
stabilitas keuangan dan pembangunan berkelanjutan.

Kata Kunci:
Filantropi; Integrasi, Keuangan sosial dan komersial;
Kemiskinan

Introduction

For more than two decades, research on Islamic economics and
finance has gained prominence. A recent survey paper by Paresh
Kumar Narayan et al! highlighted the development of Islamic
economic or finance research while discussing the potential for future
research in the field. The recent studies about the role of Islamic
philanthropy system such as zakit (payment made annually under
Islamic law on certain kinds of property and used for charitable and
religious purposes), infag or sadaqah (voluntary charity), wagqf
(endowment) and others in addressing the socio-economic problems,
most notably poverty and income inequality, have been growing and
confirming its significant role in overcoming the problem.

This is in line with the existence of regulatory and statutory
instruments that support the effectiveness of Islamic philanthropy’s
role in poverty reduction in Indonesia. Two of which are Law No. 38
of 1999 and Law No. 23 of 2011 on Zakat Management and Law No. 41
of 2004 on Wagf as a result of Indonesian Muslims’ struggle to
strengthen regulations on zakat since 1968. The former that was later
updated with Law No. 23 of 2011 is considered very strategic and
helpful to strengthen Islamic philanthropy. Meanwhile, the later that
mainly aims to encourage the progress of wagf management is also
considered able to support the maximization of waqf management in
improving the socio-economic welfare of Muslim society.2

1 Paresh Kumar Narayan et al., “Price Discovery and Asset Pricing,” Pacific-
Basin Finance Journal 40 (2016): 224-35.

2Abdurrohman Kasdi, “Filantropi Islam Untuk Pemberdayaan Ekonomi
Umat (Model Pemberdayaan ZISWAF Di BMT Se-Kabupaten Demak,” Igtishadia:
Jurnal Kajian Ekonomi Dan Bisnis Islam STAIN Kudus 9, No. 2 (2016): 227-45.
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The existence of legal certainty and legal products is very
important in supporting the implementation of zakat, infaq, sadaqah,
and waqf for improving people’s welfare and economic
empowerment.> Moreover, as a country with a Muslim majority
population with 216.66 million people or 85 percent of its total
population, Indonesia has Badan Amil Zakat Nasional (National Zakat
Agency of Indonesia) or so-called BAZNAS.

Islamic money and property management are supposed to
bridge the gap between the have and the needy. Zakat, for instance,
enhances the circulation of wealth and ensures that the wealth does
not idle and be hoarded. Nonetheless, from the macroeconomic
perspective, zakat is used to increase the aggregate demand due to the
high spending of zakat recipients (mustahigq).* Thus, it will boost
economic growth and will encourage investment.> It is also an
instrument of fiscal policy that serves to ensure that economic activity
can run at the level of primary needs fulfillment.¢ Therefore, the
governments of Muslim countries need to give serious attention to
optimize zakat as a source of growth and equitable distribution of
wealth. There is a need for a big move to reconstruct the spirit of zakat
while preventing lack of focus as happened in past.”

Some progress has been made toward achieving this goal in
several countries. However, there are still many development
programs that have not been successful. Many works in effective
programs are also needed. In fact, as a part of efforts towards
reducing poverty in Islamic countries, zakdt is an important form of

3 Azwar Iskandar and Khaerul Agbar, “Reposisi Praktik Ekonomi Islam:
Studi Kritis Praktik Ekonomi Islam Di Indonesia.,” NUKHBATULULUM: Jurnal
Bidang Kajian Islam 5, No. 1 (2019): 39-53.

4 Zainal Abidin, “Meneropong Konsep Pertumbuhan Ekonomi (Telaah Atas
Kontribusi Sistem Ekonomi Islam Atas Sistem Ekonomi Konvensional),” Al-Ihkam:
Jurnal Hukum Dan Pranata Sosial 7, No. 2 (2014): 113-26.

5 Juhari, “Reinstrumentasi Fungsi Zakat Menuju Pengentasan Kesenjangan
Sosial Ekonomi Umat,” Al-IThkam: Jurnal Hukum Dan Pranata Sosial 1, No. 1 (2012): 113~
26.

6 Muhammad Nejatullah Siddiqi, Teaching Economics in Islamic Perspective
(Scientific Publishing Centre, 1996).

7 Faisal Faisal, “Sejarah Pengelolaan Zakat di Dunia Muslim dan Indonesia
(Pendekatan Teori Investigasi-Sejarah Charles Peirce dan Defisit Kebenaran Lieven
Boeve),” Analisis: Jurnal Studi Keislaman 11, no. 2 (2011): 241-72.
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Year

2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
Mean

Azwar Iskandar, Bayu Taufiq Possumah, Khaerul Aqbar, Akhmad Hanafi Dain Yunta

Indonesia (Period of 2002-2019)

Islamic Philanthropy

(IDR Billion)
68.39
85.28
150.09
295.52

373.17

740.00

920.00
1,200.00
1,500.00
1,729.00
2,212.00
2,639.00
3,300.00
3,650.00
5,017.29
6,224.37
8,117.59
10,070.00
2,682.87

Growth
(%)
24.70
76.00
96.90
26.28
98.30
24.32
30.43
25.00
15.27
27.94
19.30
25.05
10.61
37.46
24.06
30.42
24.05
36.24

GDP Per Capita

(US Dollar)
8,381,725.70
9,140,209.04
10,282,012.90
12,259,877.14
14,561,495.32
17,002,285.26
21,016,237.31
23,494,217.33
28,383,630.91
31,951,073.85
34,677,483.69
37,910,608.80
41,428,865.92
44,609,441.72
47,415,515.66
51,350,980.38
55,436,453.25
58,508,674.98
30,433,932.73

charitable funding.8 In the context of Indonesia, zakat has promising
potential for contributing to poverty and inequity reduction.® This is
clear from data on zakat, infaq, and sadagah in Indonesia that shows an
increase in zakat collection from 2002 to 2019 which is shown from
table 1 below:

Table 1. Islamic Philanthropy Collection and GDP Per Capita in

Growth (%)

9.05
12.49
19.24
18.77
16.76
23.61
11.79
20.81
12.57

8.53

9.32

9.28

7.68

6.29

8.30

7.96

5.54
12.23

8 Habib Ahmed, “Zakah, Macroeconomic Policies, and Poverty Alleviation:

Lessons from Simulations on Bangladesh,” Journal of Islamic Economics, Banking and
Finance 4, no. 2 (2008): 81-105.

9 Evi Aninatin Ni'matul Choiriyah et al., “Zakat and Poverty Alleviation in

al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 274-301
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Source: BAZNAS;10 Irfan Syauqi Beik'!; Evi Aninatin Ni'matul
Choiriyah et al.12

Table 1 shows that the collection of Islamic philanthropy
including zakat, infag, or sadagah (voluntary charity), wagf
(endowment), and others increases every year from 17 years. In 2005
and 2007, there was an increase with almost 100 percent due to
national disasters in the country (the Aceh Tsunami in 2004 and the
Yogyakarta Earthquake in 2006). The average growth of the collection
from 2002 until 2019 was 36.24 percent. Another important point is
the high growth of Islamic philanthropy collection compared to GDP
per capita growth (US Dollar). The increase in average annual Islamic
philanthropy growth between 2002 and 2019 is higher than average
GDP growth for the same period which only reached 12.23 percent.

Furthermore, the fact that the growth of Islamic philanthropy
was not significantly affected by global economic shocks suggests that
in the future, it has big potential to contribute to national
development. Thus, national economic policy should include Islamic
philanthropy in its efforts to reduce poverty or inequality while
utilizing Islamic philanthropy as a fundamental strategy for financial
stability and sustainable development.’

Using Indonesian experience, this paper will cover several
aspects of Islamic philanthropy particularly in answering how Islamic
philanthropy contributes to the socio-economic aspect, namely
poverty reduction, and decrease income inequality in the country in
both the short and long run. It, therefore, aims to contribute precisely
in revealing the role of Islamic philanthropy in reducing poverty.
Other than that, it aims to analyze the effectiveness of integrated
Islamic commercial and social finance to build the welfare of people

10 Pusat Baznas, Outlook Zakah Indonesia 2018 (Jakarta: Pusat Baznas, 2018).

1 Irfan Syauqi Beik, “Potensi Zakah Nasional 2020 (Potential of 2020
National Zakah),” 18 (Jakarta, 2020).

12 Imam Wahyudi Indrawan Evi Aninatin, Ni’'matul Choiriyah, Abdul Kafi,
Irma Faikhotul Hikmah, “Zakat and Poverty Alleviation in Indonesia: A Panel
Analysis at Provincial Level,” Journal of Islamic Monetary Economics and Finance 6, No.
4 (2020): 811-32.

13 Evi Aninatin Ni'matul Choiriyah et al., “Zakat and Poverty Alleviation in
Indonesia: A Panel Analysis at Provincial Level,” Journal of Islamic Monetary Economics
and Finance 6, no. 4 (2020): 811-32
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compared to unintegrated ones. Since relevant previous works have
not yet thrown some light on such integration, this is the novelty of
this paper.

Furthermore, this paper allows for possible symmetrical
causality between the role of Islamic philanthropy and poverty
reduction in Indonesia. The reason behind this is because Islamic
philanthropy variants including zakat, infag, and wagqf in Islam are
largely working out to help people come out of poverty. In this sense,
the combination between both commercial and social finance for this
study is another novelty compared to the previous works that mostly
focus on the  social-economic/finance @ or  commercial
economic/finance only.

Moreover, in both classical and modern literature, zakat
collection is always seen as the responsibility of the government. It is
regarded as an effective instrument to realize the purpose of financial
goals that are expected to affect the development of the country as
well as the social welfare of society as listed in al-Amwal by al-Dawudi
and Rawls' theory of social justice.l* Other previous studies were
those of Irfan Syauqi Beik!’, Rahmatina A Kasril¢, and Qurroh
Ayuniyyah et al.’” for the case of Indonesia; Fuadah Johari et al.’8 for
the case of a new convert (muallaf) in Malaysia; Hisham Handal

14 Mohamad Ramdon Dasuki, “Teori Keadilan Sosial Al-Ghazali dan John
Rawls (Studi Perbandingan dalam Konteks Politik dan Hukum),” Tanggerang Selatan:
Cinta Buku Media, 2015; Ai Nur Bayinah, “Role of Zakat as Social Finance Catalyst to
Islamic Banking and Economic Growth,” International Journal of Zakat 2, no. 2 (2017):
55-70.

15 Irfan Syauqi Beik, Economic Role of Zakah in Reducing Poverty and Income
Inequality: A Case Study in the Province of DKI Jakarta, Indonesia (Jakarta: LAP Lambert
Academic Publishing, 2013).

16 Rahmatina A Kasri, “Effectiveness of Zakah Targeting in Alleviating
Poverty in Indonesia,” Al-Iqtishad: Jurnal Ilmu Ekonomi Syariah 8, no. 2 (2016): 169-86.

17 Qurroh Ayuniyyah et al, “Zakat for Poverty Alleviation and Income
Inequality Reduction: West Java, Indonesia,” Journal of Islamic Monetary Economics and
Finance 4, no. 1 (2018): 85-100.

18 Fuadah Johari, Muhammad Ridhwan Ab Aziz, and Ahmad Fahme Mohd
Ali, “The Role of Zakat in Reducing Poverty and Income Inequality among New
Convert (Muallaf) in Selangor, Malaysia,” Online Journal of Research in Islamic Studies
1, no. 3 (2014): 43-56.
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Abdelbaki!® for the case of Bahrain; Arif Widodo2 about the role of
integrated Islamic commercial and social finance in reducing income
inequality in Indonesia; and Naziruddin Abdullah et al.2! using the
Basic Needs Deficiency Index (BNDI) in Pakistan.

The earlier works have indeed made a huge contribution to the
works of zakat and the formulation of a coherent policy on zakat, yet
there are certain aspects that can further be developed. Given that
most of the studies on the role of zakat conducted by using primary
data at the micro level, Irfan Syauqi Beik??, for instance, focused on
the Jakarta area as an object of study, while Qurroh Ayuniyyah et al.?
studied the effectiveness of zakat distribution both for consumptive
and productive purposes in three different regions in West Java.
Hence, they have not yet covered the broader areas. This implies the
need for using data that covers as many areas as possible aiming to
provide a comprehensive analysis, especially from the macro context.

Accordingly, the previous works seem to focus mainly on the
social aspect of Islamic finance like zakat while excluding Islamic
commercial finance in the analysis.2* In regard to this, Ascarya® has
stressed the fundamental principle which has been deeply embedded
in the Islamic finance framework. Ascarya explained that Islamic
finance cannot accept the difference between social and commercial

19 Hisham Handal Abdelbaki, “The Impact of Zakat on Poverty and Income
Inequality in Bahrain,” Rev. Integr. Bus. Econ. Res 2, no. 1 (2013).

20 Arif Widodo, “The Role of Integrated Islamic Commercial and Social
Finance in Reducing Income Inequality in Indonesia,” Journal of Islamic Monetary
Economics and Finance 5, no. 2 (2019): 263-86.

21 Naziruddin Abdullah, Alias Mat Derus, and Husam-Aldin Nizar Al-
Malkawi, “The Effectiveness of Zakat in Alleviating Poverty and Inequalities: A
Measurement Using a Newly Developed Technique,” Humanomics, 2015.

22 Beik, Economic Role of Zakah in Reducing Poverty and Income Inequality: A
Case Study in the Province of DKI Jakarta, Indonesia.

2 Qurroh Ayuniyyah et al., “The Comparison between Consumption and
Production-Based Zakat Distribution Programs for Poverty Alleviation and Income
Inequality Reduction,” International Journal of Zakat 2, no. 2 (2017): 11-28.

2 Arif Widodo, “The Role of Integrated Islamic Commercial and Social
Finance in Reducing Income Inequality in Indonesia,” Journal of Islamic Monetary
Economics and Finance 5, no. 2 (2019): 263-86.

%5 Ascarya, “Integration of Islamic Commercial and Social Finance in Micro-
Small Scale” (Surabaya, 2016).

26 Ascarya.
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finance in the system as applied to a conventional system. Thus, it is
urgently needed to address the question of the surging inequality
problem by considering the integration between these two aspects in
Islamic finance.?”

On the other hand, Nazamul Hoque et al.2 shows that
developing entrepreneurship through zakat for poverty reduction is a
new approach to consider because instead of financing and resources,
the cause of poverty is the lack of entrepreneurship. Another previous
study by Nazamul Hoque et al?® investigated how the Gross
Domestic Product of a Region (GDPR) and the zakat index can
contribute to poverty reduction.

Accordingly, recent studies by Choiriyah et al.3 investigated
the significance of Indeks Kesejahteraan (Welfare Index) BAZNAS (IKB)
as a measure of impactful zakat towards poverty reduction at the
provincial level in Indonesia. IKB is an instrument used by BAZNAS
to identify how impactful zakat distribution for the recipient of zakat
(mustahiq) wellbeing is. The panel-data analysis in Choiriyah et al.
(2020)’s study found that impactful zakat is strongly linked to the
reduction of poverty headcount ratio. The study found the role of
zakat contributing to improve human capital and quality of life of the
poor and vulnerable. Such improvement can be seen in the provision
of education, health facilities, and social services. In other words, zakat
has already played a big role in reducing the population living below
the poverty line even though the IKB is still found not significant yet
in improving h the quality of life of the needy at the provincial level in
Indonesia.

27 Arif Widodo, “The Role of Integrated Islamic Commercial and Social
Finance in Reducing Income Inequality in Indonesia,” Journal of Islamic Monetary
Economics and Finance 5, no. 2 (2019): 263-86.

2 Nazamul Hoque, Mohammad Aktaruzzaman Khan, and Kazi Deen
Mohammad, “Poverty Alleviation by Zakah in a Transitional Economy: A Small
Business Entrepreneurial Framework,” Journal of Global Entrepreneurship Research 5,
no. 1 (2015): 1-20.

2% Nazamul Hoque, Abdullahili Mamun, and Abdullah Mohammad
Ahshanul Mamun, “Dynamics and Traits of Entrepreneurship: An Islamic
Approach,” World Journal of Entrepreneurship, Management and Sustainable Development,
2014.

30 Evi Aninatin, Ni'matul Choiriyah, Abdul Kafi, Irma Faikhotul Hikmah,
“Zakat and Poverty Alleviation in Indonesia: A Panel Analysis at Provincial Level.”
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Method

To analyze the impact of Islamic philanthropy on poverty
reduction as the socio-economic problems in the case of Indonesia
both in the short and long run and as well as analyze the effectiveness
of integrated Islamic commercial and social-economic or finance to
address the poverty compared to unintegrated one, the study used
annual data from the BAZNAS, Statistics Centre Agency of Indonesia
(Badan Pusat Staitstik, BPS), Financial Services Authority of Indonesia
(Otoritas Jasa Keuangan, OJK), and the World Bank. The data set spans
from the period 2002 to 20109.

One reliable measure of Islamic philanthropy is the total
amount of zakat, infag, and sadaqah (ZIS) as Islamic philanthropy or
charity collected by BAZNAS. It consists of individual zakat mal
(property alm), zakat fitr’! (annual basic alm), infaq or sadagah32,
Corporate Social Responsibility (CSR), and other socio-religious
funds. Another focus variable is poverty. The study measures the
poverty using headcount ratio at national poverty lines (%).33

In addition to this one core variable, the use of Islamic
domestic credit or financing to the private sector such as murabahah,*

31 It is another smaller charitable obligation which is mandatory for all
Muslims, male or female, little or adult as long as he or she has the means to do so.
Traditionally, it is paid at the end of the fasting in the Islamic holy month of
Ramadan.

32 ]t is an Arabic word meaning spending or disbursement but also carrying
the sense of doing so simply to please God without asking for any favor or hoping for
any return.

3 The poverty headcount ratio is measured based on national poverty lines.
This may vary across rural and urban areas, across the different costs of living, or
across differences in diets and consumption baskets. Poverty estimates at national
poverty lines is computed from household survey data. National poverty lines reflect
local perceptions of the level and composition of consumption or income needed to be
non-poor. Almost all national poverty lines are inflation-adjusted and anchored to the
cost of a food bundle - based on the prevailing national diet of the poor - that
provides adequate nutrition for good health and normal activity, plus an allowance
for non-food spending. Source:
https:/ /www.indexmundi.com/facts/indicators /SI.POV.NAHC.

3]t is originally a term of figh (Islamic jurisprudence) for a sales contract
when the buyer and seller agree on the markup (profit) or "cost-plus" price for any
successfully sold item(s).
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mudarabah,35, qard,3¢ ijarah (Islamic finance contracts)’” working as a
capital and investment scheme for Micro, Small, and Medium
Enterprises (MSMEs) as a proxy of commercial finance also works.
Financing to MSMEs provides more benefits to people in the area
because one of its characteristics is that MSMEs tend to be labor-
intensive rather than capital intensive. It expects the coefficient
associated with financing MSMEs to be negative and significant. The
Islamic domestic credit used in this study is not only from the Sharia
Commercial Banks but is also extended to Sharia Business Units as
this indicator measures the role of financial institutions in channeling
funds to fund users in bank-based type.

Last but not least, the study also includes one control variable
in its model. The control variable is a growth rate of annual
percentage GDP per capita since it is highly correlated with poverty
(see for instance by Clarke, Xu, and Fou®). Another reason for using
per capita GDP is because poverty relates to the person instead of
aggregate, though a more accurate measure is when all funds
allocated for public and potentially brings positive impact to the
poor.3?

In order to examine the relationship between Islamic
philanthropy and poverty, we propose following long-run estimation
model that can be shown by equation 1:

POV =a + B,IPT, + R.ICF, + B, (IPT +ICF), + B,GDF, + &, 1)

% It is is a partnership or trust financing contract (similar to the Western
equivalent of General and Limited Partnership) where a partner (rabb-ul-mal or “silent
partner” or financier) gives money to another (mudarib or “working partner”) for
investing it in a commercial enterprise.

3 It is the one without any collateral. However, some Islamic scholars deem
it as a form of interest-free loan (fungible, marketable wealth) that is extended by a
lender to a borrower based on benevolence (ihsin).

37 It is a term of figh (Islamic jurisprudence) and product in Islamic banking
and finance. In traditional figh, it means a contract for hiring persons or
renting/leasing any services or the “usufruct” of a property, generally for a fixed
period and price.

38 G Clarke, L Xu, and H F Fou, “Financial and Income Inequality: Test of
Alternatives Theories,” World Bank Policy Research Paper, WPS 2984 (2002).

3 David Dollar and Aart Kraay, “Growth Is Good for the Poor,” Journal of
Economic Growth 7, no. 3 (2002): 195-225.
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Where POV represents a proxy for poverty, IPT represents Islamic
philanthropy, ICF is Islamic Commercial Finance, and GDP represents
the annual percentage growth rate of GDP per capita. All variables
used in Equation (1) are in natural logarithm form for consistent and
reliable results. The log-linear specification provides better results
because the conversion of the series into logarithm reduces the
sharpness in time series data.%

Before proceeding with long-run estimation, we ascertain that
our variables are cointegrated. To do so, we use ARDL bounds test
approach for cointegration. The ARDL approach as developed by M.
Hashem Pesaran, Yongcheol Shin, and Richard ] Smith* can be
applied irrespectively of whether the variables are I(0) and/or I(1).
Thus, we use the following specification for ARDL bounds test for
cointegration with the estimation model which can be shown by
Equation 2, 3, and 4:

APOV, = a + BPOV,_, + BoIPT._, + BaGDP,_, + B,APOV, _, + BAIPT,_,
+ BeAGDP: ) + &

APOV, = a + BPOV,_, + BoICF._, + B.GDP,_, + B,APOV,_, + BLAICE,_,
+ BAGDP ) +a;

APOV, = &+ B,POV,_, + B.(IPT » ICF),_, + B,GDP,_, + B,APOV,_,

+ BA(IPT «ICF )y + B AGDF _ + &

The study also uses the F-test statistics obtained from the
bounds test in order to examine the long-run relationship between
poverty or inequality and Islamic philanthropy. The F-test statistics
examine the joint significance of the null hypothesis, that is
H,: B, = fi = i = 0. The obtained F-test statistic is then compared
against the upper and lower critical value bounds provided by Paresh
Kumar Narayan.#2 If the obtained F-test statistic exceeds the upper
critical bound (UCB), then the series are cointegrated; if it is below the

40 Muhammad Shahbaz and Faridul Islam, “Financial Development and
Income Inequality in Pakistan: An Application of ARDL Approach,” 2011.

4 M Hashem Pesaran, Yongcheol Shin, and Richard ] Smith, “Bounds
Testing Approaches to the Analysis of Level Relationships,” Journal of Applied
Econometrics 16, no. 3 (2001): 289-326.

42 Paresh Kumar Narayan, “The Saving and Investment Nexus for China:
Evidence from Cointegration Tests,” Applied Economics 37, no. 17 (2005): 1979-90.
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lower critical bound (LCB), there is no cointegration. Likewise, if the
calculated F-test statistic is between the UCB and the LCB, then a
decision about cointegration is inconclusive.

For each application, there is a band covering all the possible
classifications of the variables into I(0) and I(1). However, according
to Paresh Kumar Narayan,® the existing critical values in Pesaran,
Shin, and Smith#* cannot be applied for small sample sizes as they are
based on large sample sizes. Hence, Paresh Kumar Narayan%
provides a set of critical values for small sample sizes, ranging from
30 to 80 observations. The critical values are 2.496 - 3.346, 2.962 -
3.910, and 4.068 - 5.250 at 90%, 95%, and 99%, respectively.

Discussion and Results

The term philanthropy comes from Greek, namely philos
(loving) and anthropos (mankind). Literally, philanthropy is the
conceptualization of the practices of voluntary giving, services, and
association to help other people who are in need as an expression of
the feeling of love. In general, philanthropy is defined as voluntary
action for the public’s good. There are two most common models of
philanthropy, namely traditional philanthropy based on charity and
social justice philanthropy.46

Islam as a religion that teaches humans to love each other
show affection and sympathy has a configuration of charity or
philanthropy from its teachings.#” Among the teachings are in the
forms of orders to give infag, sadagah, zakat, and wagqf, which can
increase faith in God, foster a high sense of humanity, eliminate
miserly greedy and materialistic human nature, foster peace of life,
clean and develop possessions, and overcome various problems in

43 Narayan.

4 Pesaran, Shin, and Smith, “Bounds Testing Approaches to the Analysis of
Level Relationships.”

4 Narayan, “The Saving and Investment Nexus for China: Evidence from
Cointegration Tests.”

4 Ahmad Soleh Sakni, “Konsep Ekonomi Islam Dalam Mengentaskan
Kesenjangan Sosial: Studi Atas Wacana Filantropi Islam Dalam Syari'at Wakaf,”
Jurnal Ilmu Agama: Mengkaji Doktrin, Pemikiran, Dan Fenomena Agama 14, No. 1 (2013):
151-66.

4 Qurratul Uyun, “Zakat, Infaq, Shadaqah, Dan Wakaf Sebagai Konfigurasi
Filantropi Islam,” Islamuna: Jurnal Studi Islam 2, No.2 (2015): 218-34.
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social life, economy, education, even environment.*¢ This role is
expected to overcome the economic shocks and facilitate the whole
society, especially Muslims, to participate in contributing to recover
these shocks.

In the basic concept of zakit and poverty reduction, Islam
regulates the practice of income redistribution. According to Magda
Ismail A Mohsin and Magda Ismail,% zakat aims to eradicate usury
and eliminate hardship from Muslim society at micro and macro
levels through its role in the state sector. Throughout the history of
Islam, zakat has been an important instrument of philanthropy in
Muslim countries.

During the Caliphate of Umar bin Khattab and Umar bin
Abdul Aziz, for instance, poverty was overcome through effective and
efficient zakat distribution. The population reached a standard of
living above the poverty line so that the distribution of zakat to the
poor was not required because the population’s basic needs had been
met.?0 Thus, zakat is an economic instrument in Islam that aims to
build people’s welfare as well as being an instrument of income
equality.5! Eventually, the role of zakat will be able to guide in creating
a better and more prosperous life.52

In Indonesia, zakat institution is served separately with Baitul
Mal wa al-Tamwil (house of wealth and property) although both are
under the category of Islamic social finance. The Baitul Mal is an
Islamic microfinance institution (IMFI) registered as an Islamic
cooperative in Indonesian financial regulation. Islamic social finance>

4 Abdurrohman Kasdi, “Filantropi Islam Untuk Pemberdayaan Ekonomi
Umat (Model Pemberdayaan ZISWAF Di BMT Se-Kabupaten Demak.”

499 Magda Ismail A Mohsin and Magda Ismail, “Potential of Zakat in
Eliminating Riba and Eradicating Poverty in Muslim Countries,” EJBM-Special Issue:
Islamic Management and Business 5, no. 11 (2013): 114-26.

50 Mohsin and Ismail; Ahmed, “Zakah, Macroeconomic Policies, and Poverty
Alleviation: Lessons from Simulations on Bangladesh.”

51 Adel Sarea, “Zakat as a Benchmark to Evaluate Economic Growth: An
Alternative Approach,” International Journal of Business and Social Science 3, no. 18
(2012).

52 Evi Aninatin, Ni'matul Choiriyah, Abdul Kafi, Irma Faikhotul Hikmah,
“Zakat and Poverty Alleviation in Indonesia: A Panel Analysis at Provincial Level.”

5 ]t is a category of financial services in the Islamic frame that aims to
leverage private capital to address challenges in areas of social and environmental
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is under the management of its Baitul Mal division while Islamic
commercial finance is managed in the Bait al-Tamwil division.>
Islamic commercial finance is commonly offered by Islamic banks and
Islamic rural banks as a part of the national banking industry.5

The Baitul Mal division manages social funds including zakat,
sadagah (voluntary charity), cash wagf (Islamic endowment), and other
social funds. It acts as a cooperative IMFI for collecting deposits from
its members for initial capital (principal and compulsory deposits)
and saving deposits. When funding is in the short term, Bait al-Tamuwil
can serve as a financial intermediary from external funding sources
such as an Apex institution, Islamic banks, or foreign sources which
provides liquidity for microfinance institutions.

The integration of Islamic commercial and social finance under
one institution brings more benefits to stakeholders and may solve
some most common problems of Islamic financial institutions like
what the following figure shows.5

eceeoe

Financial/ Rest

Figure 1. The integration of Islamic social and commercial finance in
BMT. Source: Ascarya®”

need including zakat, sadaqah (voluntary charity), cash wagf (Islamic endowment) and
other social funds.

5 Hans Dieter Seibel and Wahyu Dwi Agung, “Islamic Microfinance in
Indonesia” (Working Paper, 2006); Mohammed Obaidullah, “Introduction to Islamic
Microfinance,” IBF Net Limited, 2008, Mohammed Obaidullah, “Role of Microfinance
in Poverty Alleviation: Lessons from Experiences in Selected IDB Member Countries,”
Islamic Development Bank, 2008.

5% Agbar, “Reposisi Praktik Ekonomi Islam: Studi Kritis Praktik Ekonomi
Islam Di Indonesia.”

5 Ascarya, “Baitul Mal Wat Tamwil (BMT): An Integrated Islamic Social and
Commercial Financial Institution in Indonesia,” 2018.

57 Ascarya.
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Figure 1 illustrates the integration of Islamic social and
commercial finance in BMT. BMT, certified as zakat personnel (‘amil),
collects and manages zakat, infag, and sadagah (ZIS) funds from
members, employees, and the community. Afterward, it uses the
funds accordingly for their designated purposes through various
consumptive and productive programs including training, technical
assistance, and qard (benevolent lending) financing to make the
recipients (the poor and needy) as self-sufficient micro-entrepreneurs.

In another role as a certified administrator (nazir), BMT collects
either directly or indirectly cash wagf and deposits funds. Direct cash
waqf (X+Y in Figure 1) is used for non-profit generating assets (X) such
as developing Islamic schools, hospitals, or mosque or generating
profit assets (Y) such as investment in financial/real assets.
Meanwhile, indirect cash waqf (Z) is used in commercial financing for
micro and small enterprises or other purposes.

To mitigate the risks, waqf investments are insured by micro
takaful 58 Profits from wagf investments are partly used to fund social
programs, while the other part is for reinvestment as cash wagf. The
integration of Islamic social and commercial finance is helpful not
only for zakat and wagf recipients (mawquf ‘alayh), but also for other
recipients such as IMFIs with stronger financial standing. As a result,
these IMFIs would be able to provide members with cheaper
financing so that they would be more resilient to financial crises.

In the preliminary analysis, this study looks at some common
descriptive statistics of all variables (namely POV, INE, IPT, ICF, and
GDP) used in it. More specifically, we report mean, median, Standard
Deviation (SD), Skewness, Kurtosis and Jarque-Bera test statistics for
all variables in Panel A of Table 2. This table reports selective
descriptive statistics of all variables in Panel A. All data are taken in
natural logarithm form. Finally, * and ** denote statistical significance
at 1% and 5% levels.

%8 1t is a cooperative system of reimbursement or repayment in case of loss
which is organized as an Islamic or sharia-compliant alternative for conventional one
which is considered to contain riba (usury) and garar (excessive uncertainty).
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Table 2. Descriptive Statistics and Unit Root Test

Panel A: Descriptive Statistics

Variables: IPT ICF GDP POV
Mean 6.941875 11.10188 17.07000 2.370625
Std. Dev. 1.120180 1.265887 0.591642 0.625188
Skewness -0.972708  -0.467040  -0.427199  -0.331669
Kurtosis 2.806585 1.961022 1.851242 1.657270
Jarque-Bera  2.548037 1.301321 1.366428 1.495293
Probability 0.279705 0.521701 0.504991 0.473480

Panel B: Unit Root Test

ADF Test PP Test
Variables  t-statistic Prob.* t-statistic Prob.*
Level
IPT -0.496185 0.9723 0.021856 0.9927
ICF 2.166656 0.9885 3.811299 0.9996
GDP -2.703652 0.2495 0.316067 0.9968
POV -2.186604 0.4646 -2.269842 0.4247
1st Difference
IPT -4.509023 0.0177** -7.946463 0.0001*
ICF -2.865233 0.0074 -2.865233 0.0074*
GDP -3.745292 0.0490** -3.745292 0.0490**
POV -2.012713 0.5451 -5.167356 0.0049*

Based on Table 2 Panel A, the mean of IPT, ICF, GDP, POV,
and INE for Indonesia over the period 2002-2019 are 6.94, 11.10, 17.07,
237, and 3.60. Moreover, according to Skewness and Kurtosis
statistics, none of all variables follow a normal distribution. In
addition, we also conduct the Jarque-Bera (JB) test which examines
the null hypothesis of “normal distribution.” Specifically, we report JB
test statistics and their corresponding p-values in the last two rows.
For all variables, p-values are greater than 0.1 which implies that we
do not reject the normal distribution of the null hypothesis. Therefore,
we conclude from JB test results that IPT, ICF, GDP, POV, and INE
follow a normal distribution.

Standard unit root tests, meanwhile, were conducted before
running the estimation. The unit root test guides to ascertain whether
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ARDL is applicable or not because it is only applicable to the analysis
of variables integrated of order zero [I(0)] or order one [I(1)]. It is not
applicable when higher order of integration such as I(2) variable is
involved. Testing the stationarity of the variables is important to
avoid spurious regression. Thus, the Augmented Dickey-Fuller (ADF)
and Phillips-Perron (PP) test techniques were used to investigate the
stationarity of the variables. The ADF and PP test results are showed
in Panel B of Table 2. The null hypothesis of the unit root problem is
rejected at the first difference.

This shows that all variables are found to be stationary at 1st
difference implying that variables are integrated at I(1) and all
variables used in this study are integrated of the same order, hence
one may employ the ARDL approach to test for cointegration. Should
we find one cointegration vector (i.e. the underlying equation), we
will re-parameterize the ARDL model of the cointegration vector into
ECM. This will provide us with the short-run dynamics (i.e.
traditional ARDL) and long-run relationships of the variables of a
single model. The re-parameterization is possible because the ARDL is
a dynamic single model equation and of the same form as the ECM.

Finally, we discuss the results of the bounds cointegration test
with the following approach: Each of the three variables from
Equation (1) enters Equation (2) as a dependent variable in order to
calculate F-statistics. This results in two cointegrating ARDL models
that we report the results in Table 3.

Table 3. ARDL Bound Test for Cointegration

Model Specification ARDL order F-statistics
Fpoy(POVI|IPT,GDP) ARDL(2,3,3) 14.56213*
Foov(POVI|ICF,GDP) ARDL(4,1,3) 30.33842*

Fpoy(POVI|IPT + ICF,GDP) ARDL(4,3,3) 310.0146*

We note the model specification in the second column where
the first variable refers to the dependent variable followed by
explanatory variables. We also report lag orders of ARDL model
specification the ARDL bounds tests F-statistics in columns 3 and 4
respectively. In order to examine the null hypothesis of no
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cointegration, these F-statistics are compared against the critical
values generated by Paresh Kumar Narayan.>

Results of the study are not surprising. Significant evidence
has found in cointegration in one out of two ARDL model
specifications. More specifically, we find evidence of cointegration
where we consider POV as a dependent variable and the other
variables, namely IPT, ICF, IPT*ICF, and GDP, as explanatory
variables in Equation (1). This finding supports our long-run
empirical framework where POV is considered to be dependent
variable.

Table 3 above reports ARDL bound test results for
cointegration. The bounds cointegration test is examined by
considering all variables as dependent one at a time within the above
ARDL specification. The ARDL model specification is provided in
column 2. We use the Akaike Information Criterion (AIC) to choose
optimal lags of variables that enter the ARDL specification. We use
the F — test statistics obtained from the bounds test. More specifically,
the F — test statistics examine the joint significance of the coefficients
on the one period lagged levels of the variables in the above ARDL
model, that is Hy: §; = 2 = 3 = 0. Critical values are obtained from
Narayan (2005). Finally, *, ** and *** denote statistical significance at
1%, 5% and 10% level.

This study discusses results obtained using the short and long-
run estimation frameworks. The first is focusing on long-run elasticity
by estimating Equation (1). Long-run estimation results in Panel A of

59 Narayan, “The Saving and Investment Nexus for China: Evidence from
Cointegration Tests.”
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Table 4.
Table 4. The short and Long-run Relationship

Panel A: Long-run elasticity

Model
Variables 1 2 3
Coef. Prob. Coef. Prob. Coef. Prob.
IPT -0.406292 0.0084*
ICF -2.58638 0.0611***
GDP 0.239696 0.0027* 1.926300 0.0583*** 0.843816 0.0553***
IPT*ICF -0.63111  0.0569***
Panel B: Short-run elasticity
Model
Variables 2
Coef. Prob. Coef. Prob. Coef. Prob.

D(POV(-1)) -0.38377 0.0233* -0.53269  0.0108** -0.2858  0.0697***
D(POV(-2)) 0.104713 0.3786 0.22457  0.0633***
D(POV(-3)) -0.35081  0.054***  0.10128 0.1917
D(ICF) -0.29058  0.094***
D(IPT) -0.09749 0.1443
D(IPT (-1)) 0.33851 0.0029*
D(IPT (-2))  0.546597 0.00128
D(GDP) 1.6058 0.0138** -2.76486 0.0072*  -1.2909  0.0324**
D(GDP(-1)) 1.158171  0.0528*** -1.10589  0.081***  -0.2068 0.2544
D(GDP(-2)) 1.743992  0.0275** -0.77621  0.079***  0.70580  0.0462**
D(IPT*ICF) -0.2771 0.0451**
D(IPT*ICF
(-1)) 0.00919 0.6182
D(IPT*ICF
(-2)) -0.1976  0.0454**
ECT(-1)* -0.76603 0.0013* -0.2855 0.0012*  -0.6447  0.0121**

Based on table 4, particularly in model 1, this study found that
Islamic philanthropy has a statistically significant and positive effect
on poverty reduction in the long run. In other words, we conclude
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that Islamic philanthropy helps in reducing poverty in Indonesia. For
instance, 1% increase in Islamic philanthropy collected from the richer
people may lead to a poverty reduction in Indonesia by 0.41%. In
contrast, the control variable such as growth does significantly affect
poverty, withstanding the positive coefficient of the annual
percentage growth rate of GDP per capita.

The significant impact of zakiat on tacking socio-economic
problems such as poverty obtained in this study supports previous
works by Irfan Syauqi Beik®® and Qurroh Ayuniyaah et al.t! in
Indonesia, as well as those of Johari, Ab Aziz, and Ali®? in Malaysia
among muallaf (newly Moslem converts), even though their works
were conducted using primary data in micro perspective. In other
words, promoting in tackling poverty and promoting the welfare of
the beneficiaries is qualitatively and quantitatively proven, even when
the study is conducted from the macro perspective (growth).

Moreover, since zakat collected from those in the middle and
top income who have assets and income that exceed a certain
threshold (2.5 percent) is defined as tax by some Islamic scholars as to
the redefinition of zakat in the contemporary era (see Latief¢?), the
result of this study is in agreement with the proposal of progressive
taxation introduced by Thomas Piketty and Emmanuel Saez.®* They
argue that global capital taxation may certainly reduce the
concentration of wealth among the few. Similarly, Anthony B
Atkinson® brings forward the income and wage taxation.

60 Beik, Economic Role of Zakah in Reducing Poverty and Income Inequality: A
Case Study in the Province of DKI Jakarta, Indonesia.

61 Qurroh Ayuniyyah, Ataul Huq Pramanik, Norma Md Saad, and
Muhammad Irwan Ariffin. "The Comparison between Consumption and Production-
Based Zakat Distribution Programs for Poverty Alleviation and Income Inequality
Reduction." International Journal of Zakat 2, no. 2 (2017): 11-28.”

62 Johari, Ab Aziz, and Ali, “The Role of Zakat in Reducing Poverty and
Income Inequality among New Convert (Muallaf) in Selangor, Malaysia.”

6 Hilman Latief, “Contesting Almsgiving in Post-New Order Indonesia,”
American Journal of Islamic Social Sciences 31, no. 1 (2014): 16-50.

64 Thomas Piketty and Emmanuel Saez, “Optimal Labor Income Taxation,”
in Handbook of Public Economics, vol. 5 (Elsevier, 2013), 391-474.

6 Anthony B Atkinson, “Can We Reduce Income Inequality in OECD
Countries?,” Empirica 42, no. 2 (2015): 211-23.
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Model 2 then puts a great emphasis on the role of commercial
finance for poverty reduction, as clear from the data that financing is
able to cause a marked decline in poverty with its negative sign of the
coefficient. Furthermore, when the commercial and social finance are
integrated as in model 3, the finding demonstrates the same: an
increase of 1 percentage point in the interaction between zakat, Islamic
financing and integrated Islamic finance such as BMTS causes a
decrease of 0.843 percent in poverty. It indicates the superiority of the
integrated model over the separated model.

As noted earlier by Ascarya, the integrated finance model
could benefit low-income families and those in need through
consumptive and productive programs to stimulate consumption,
distribute income more equitably, and at the same time through
product distribution and encouragement of entrepreneurship. Hence,
an Islamic bank that seems to focus on the business to gain more
profit, through this model, can contribute substantially to combat
income disparity. The stimulating idea of managing zakat funds for
socio-economic development is suggested also by Jennifer Bremer¢” in
the case of Middle Eastern countries, notably Egypt, despite the
debate among Muslim jurists (‘ulama) regarding the possibility of
zakat to be distributed in such a scheme.®

Through table 4, the study reported for long-run and short-run
relationships in Panels A and B respectively. In the case of the short-
run estimation model, we have included ECT which is simply the
residual obtained from the long-run estimated model. In all
estimations, we use Newey-West standard errors to control for
autocorrelation in the residuals. Finally, *, **, and *** denote statistical
significance at 1%, 5% and 10% levels respectively.

This study uses the ARDL lag order as stated in Table 3.
Previously, this study has reported evidence of cointegration in the

6 Ascarya, “Baitul Maal Wat Tamwil (Bmt): An Integrated Islamic Social
And Commercial Financial Institution In Indonesia,” 2017.

67 Jennifer Bremer, “Zakat and Economic Justice, Emerging International
Models and Their Relevance for Economic Growth,” in World Zakat Forum, WZF: New
York, 2014.

68 Mek Wok Mahmud and Sayed Sikandar Shah, “The Use of Zakat Revenue
in Islamic Financing: Jurisprudential Debate and Practical Feasibility,” Studies in Islam
and the Middle East 6, no. 1 (2009): 1-15.
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model specification where POV is considered as the dependent
variable with IPT, ICF, IPT*ICF, and GDP as explanatory variables.
Therefore, now we have estimated the error correction model (ECM)
within an ARDL framework. This study found that in the short run,
there is evidence of the statistically significant relationship between
Islamic philanthropy and poverty as socio-economic problems in
Indonesia.

It also reveals that in the contemporaneous effect, one-lag of
Islamic philanthropy, current of integrated of Islamic social and
commercial finance and two-lag of integrated of Islamic social dan
commercial finance have a statistically negative significant effect on
poverty. On the other side, commercial finance has also a statistically
negative significant effect on poverty.

In the pursuit of model consistency, it is necessary to
undertake several sensitivity checks with different specifications
though the model is still based on the baseline model. Table 4 below
shows the results for long-run elasticities. We have used three
estimators, namely FMOLS, DOLS, and CCR, in Cointegration
Regression Estimation. Finally, * and ** denote statistical significance
at 1% and 5% levels, respectively.

Table 5. Robustness Checks

FMOLS DOLS CCR
1 2 3 1 2 3 1 2
Coef. Coef. Coef. Coef. Coef. Coef. Coef. Coef.
[Prob.] [Prob.] [Prob.] [Prob.] [Prob.] [Prob.] [Prob.] [Prob.]
-0.411 -0.502 -0.294
[0.023]** [0.015]** [0.038]**
-0.819 -0.732 -0.657
[0.000]* [0.000]* [0.000]*

0.299 0.669  0.568 0.341 0.615 0489  0.242 0.546

3
Coef.
[Prob.]

0.440

[0.001]* [0.000]* [0.000]* [0.000]* [0.000]* [0.000]* [0.000]* [0.000]* [0.000]*

-0.403 -0.327
[0.000]* [0.000]*

All specifications provided in Table 5 above are arranged
systematically according to equation (2) which focuses solely on
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Islamic philanthropy and mainly concerns the performance of Islamic
financing and the integrated model with the interaction between
social and commercial in equation (3). This confirms that the ARDL
long-run elasticity coefficient is to be used in the formal analysis.
Table 5 shows the estimation results as based on estimators include
Fully-modified (FMOLS) and Dynamic OLS (DOLS) and Canonical
Cointegration Regression (CCR) Models of the performance of Islamic
philanthropy in addressing poverty in Indonesia respectively. The
findings exhibit consistent coefficients as in the baseline model,
indicating the role served by Islamic philanthropy in reducing
poverty.

Conclusion

This study found that: (i) an increase in Islamic philanthropy
will lead to a reduction in Indonesia’s poverty number both in the
short and long run; and (ii) when the Islamic commercial and social
finance are integrated into a single model, poverty can be reduced
more effectively. Therefore, it is highly crucial for several institutions
encompassing regulatory authority, in this case, are Bank Indonesia
and BAZNAS, to enact the regulation and pursue the collaborative
endeavors. Encouragement for Islamic banks--which do not have
Baitul Mal yet-- and any zakat institution to establish Baitul Mal as
mandated in Islamic Banking Act No. 21/2008 is also needed.
Meanwhile, two interrelated limitations characterize this study. First,
due to the unavailability of data, this study is constrained by a small
sample period that restricts the analysis from using additional control
variables. Second, future studies should consider alternative measures
of poverty and Islamic philanthropy such as wagf whose data is still
difficult to access. Given these limitations, this study should be
treated as preliminary on which future studies may develop.
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Abstract:

This study aims to explain the common goals of zakat and
Sustainable Development Goals (SDGs) from the perspective of
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implementation such as the Mustahik Economic Empowerment
Institute established by BAZNAS to improve the quality of life
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Keywords:
Zakat; Maqasid al-Sharia; Sustainable Development Goals;
National Board of Amil Zakat

Author correspondence email: mazroatus.saadah@uinsby.ac.id
Available online at: http:/ /ejournal.iainmadura.ac.id/index.php/alihkam
Copyright (c) 2021 by al-ihkam. All Right Reserved Ev MG HD



http://doi.org/10.19105/al-lhkam.v16i2.4990
mailto:mazroatus.saadah@uinsby.ac.id
http://ejournal.iainmadura.ac.id/index.php/alihkam/
mailto:mazroatus.saadah@uinsby.ac.id
mailto:us_hasanah29@yahoo.com

The Common Goals of BAZNAS' Zakat

Abstrak:

Penelitian ini bertujuan untuk menjelaskan tujuan umum zakat
dan SDGs dari perspektif maqasid al-Sharia. Program-program
Zakat yang dikembangkan oleh Badan Amil Zakat Nasional
(BAZNAS) khususnya dalam bidang ekonomi, sosial
kemanusiaan, kesehatan, dan pendidikan sejalan dengan
program-program tujuan pembangunan berkelanjutan (SDGs)
yang dicanangkan oleh PBB, khusunya program no poverty,
zero hunger, good health and weel-being, and quality education.
Dengan menggunakan pendekatan maqasid al-Sharia, maka
program-program SDGs yang masuk dalam tingkat kebutuhan
yang mendesak (daruriyyah) dan sesuai dengan tujuan zakat,
diutamakan dalam pengimplementasiannya seperti Lembaga
Pemberdayaan Ekonomi Mustahik yang didirikan BAZNAS
dengan tujuan untuk meningkatkan kualitas hidup mustahik.

Kata Kunci:
Zakat; Maqasid al-Sharia; SDGs; BAZNAS

Introduction

Islam teaches a balance between relations to God and fellow
humans as clear from the procedure of zakat. It is a form of religious
and divinely obligation! as well socio-economic responsibility as it
functions to help disadvantaged people.2 Zakat is a type of generosity
applied and found all through the Islamic world or countries. All
Moslems who are qualified to pay must contribute at a 2.5 percent
rate of their aggregated riches. Motivated by Moslem convictions,
zakat is presently a worldwide marvel and not just in Moslem-
dominant part nations.

As a religious obligation, provisions about zakat have been
regulated in the Qur’an,® one of them is mentioned in Q.S. al-Taubah
(9): 60. Provisions of zakat in Q.S. al-Taubah (9): 60 concerning those

1 “Undang-Undang Tentang Pengelolaan Zakat No. 23 Tahun 2011” (2011).
In consideration point b, that point b mentioned that “menunaikan zakat merupakan
kewajiban bagi umat Islam yang mampu sesuai dengan syariat Islam.”

2 Undang-Undang tentang Pengelolaan Zakat No. 23 Tahun 2011. In
consideration point ¢ mentioned that “zakat merupakan pranata keagamaan yang
bertujuan untuk meningkatkan keadilan dan kesejahteraan masyarakat.”

3 M. Abdullah and A.Q. Suhaib, “The Impact of Zakat on Social Life of
Muslim Society,” Pakistan Journal of Islamic Research 8 (2011): 85-91.
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who are entitled to receive zakat (8 asnaf) needs to be practiced and
applied to social, economic, empowerment, da’wah, and other
programs. It is hoped that with zakat, a potential source of funds in
the implementation of the zakat program can provide a framework
for poverty alleviation.*

In Indonesia, zakat payments by muzakki (people who pay
zakat) are still widely done directly to mustahiq (people who are
entitled to receive zakat), and often in the form of goods rather than
money. Even though if distributed to the Private Amil Zakat
Institution and managed properly, the potential of zakat in Indonesia
which is predominantly Moslem will be far more beneficial. Act No.
23 of 2011 concerning zakat management stated that the National
Board of Zakat (BAZNAS) was appointed in the management of zakat
nationally. Management of zakat by BAZNAS is managed by
applying the principles of modern management. With
institutionalized and integrated management, the effectiveness of
zakat will be maximized for justice and public welfare.

The purpose of zakat management, in general, is to increase
the effectiveness and efficiency in the management of zakat and to
increase the use of zakat to improve community welfare and reduce
poverty. Therefore, it must be reviewed or assessed whether the
direction of zakat management has been in accordance with the
objectives. BAZNAS as a government autonomous institution that is
trusted to manage zakat has made innovations related to the ease of
distribution of zakat, collection of zakat, and management of zakat so
that zakat issued by muzakki is useful and efficient under the
objectives of zakat provision (magqasid al- Sharia).

The distribution of zakat in Indonesia is circulated in several
sectors, namely economy, education, da'wah, health, and
social/humanity. Among these sectors, the social/humanity sector
has the highest allocation at the national level in 2019, with 37% of the
total zakat funds or Rp 2.3 trillion. The rest is 25.54% or Rp. 1.5 trillion
is allocated for the da'wah sector, the education sector with an
allocation of 19.3% or Rp. 1.2 trillion, the economic sector with an
allocation of 13.5% or Rp. 841 billion, and the smallest proportion of

4 7Q.S. al-Ma’arij (70): 24-25” (n.d.). States that “dan di dalam harta-harta
mereka ada hak bagi orang tidak mampu yang meminta-minta dan tidak meminta.”
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zakat distribution is 8.5% or Rp. 325 billion is allocated for the health
sector.5

There are several studies about zakat including the research by
Eko Suprayitno et al. about “Zakat and SDGs: Impact of Zakat on
Human Development in the Five States of Malaysia” in 2017. This
research intends to analyze the effect of zakat on human advancement
programs in Malaysia utilizing the Autoregressive Distributed Lag
(ARDL) bound test come nearer from 1980-2009. This research finds
that zakat impacts human improvement in five nations in the short
and long term.® Then research by Mohamad Handi Khalifah et al.
conducted a study entitled “Optimizing the BAZNAS Program on
Sustainable Development Goals (SDGs): Analytic Network Process
Approach (ANP)”, in 2017. By using the Analytical Network Process
(ANP) method, this study tried to find a comparison with 7 major
BAZNAS programs on 17 Sustainable Development Goals (SDGs).
The result of Analytical Network Process (ANP) measurements and
statistics show some summary containing the Pillars of Environmental
Development (W=0.47783), Partnerships for All Development
Purposes (W=0.00486), and Zakat Community Development
(W=0.07367).7 Saddam Rassanjani in his research entitled "Ending
Poverty: Factors That Might Influence the Achievement of Sustainable
Development Goals (SDGs) in Indonesia", examines poverty
alleviation programs in Indonesia inside the structure of the
worldwide advancement motivation, namely the Sustainable
Development Goals (SDGs), which are centered around the first goal
of SDGs (No Poverty). This investigation offers a basic audit of the
first goal of SDGs in Indonesia. The results of this study indicate that
the convergence of the agenda; collaborative partnership; established
poverty alleviation programs, alternative funding such as Zakat;

5 BAZNAS, “Statistik Zakat National 2019” (Jakarta: Sub Divisi Pelaporan
Basnaz, 2019).

6 Eko Suprayitno, Mohamed Aslam, and Azhar Harun, “Zakat and SDGs:
Impact Zakat on International Journal of Zakatuman Development in The Five States
of Malaysia,” International Journal of Zakat 2, no. 1 (2017): 61-69.

7 Mohamad Handi Khalifah, Mohammad Soleh Nurzaman, and Muhammad
Cholil Nafis, “Optimization of BAZNAS Programs on Sustainable Development
Goals (SDGs): Analytic Network Process Approach (ANP),” International Journal of
Zakat 2, no. 1 (2017): 71-83.
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database innovation; and learning from best practices, will be key
factors that influence the achievement of SDGs.8 Another research was
conducted by Ahmad in 2017, who analyzed the success of zakat in
the SDGs program where this research was a descriptive study using
a variety of existing literature that discussed the potential of zakat to
answer the challenges and problems in achieving development goals.
The results of the study explained that in terms of the magqasid Sharia,
zakat has great potential to solve the main problems in development,
namely poverty, education, and income disparities, economic growth,
and hunger in the world.?

Starting from the criticism of Abdul Gaffar Ismail, that zakat
does not need to be compared with the SDGs because zakat in Islam
already has its purpose in magasid Sharia, 0 the authors think
otherwise that there is the relevance of zakat with the SDGs from the
perspective of magqasid al-Sharia. Therefore, this issue will be discussed
in this paper. This study wuses philanthropy as a theoretical
framework. According to Webster, 'philanthropy' or philanthropos' is
a craving to support the welfare of others by giving truly.
Philanthropy is likewise portrayed as an office's movement or
hierarchical association to advance something through blessing or
reward.’’ The Qur'an introduces obligatory philanthropy, for
example, zakat and circumcision for example waqf, infaq, sadaqah,
awards, and blessings.

Philanthropy is a significant principle of Islam, since worry for the
poor. In Islam, there is a word namely “alms”. Alms is one of the five
pillars that form the foundation of Islam. Islamic philanthropic
requirements aimed at personal goods are given under the Islamic
regulations regarding the provision of charity for general purposes.
Philanthropy depends on the rule that everything on the earth has a
place with Allah and humans are just guardians of such riches. Allah

8 Saddam Rassanjani, “Ending Poverty: Factors That Might Influence
the Achievement of Sustainable Development Goals (SDGs) in Indonesia,”
Journal of Public Administration and Governance 8, no. 3 (2018): 114-28.

9 Ahmad Shaikh, “Role of Zakat in Sustainable Development Goals,”
International Journal of Zakat 2, no. 1 (2017).

10 Syuhelmaidi Syukur, “Zakat on SDGs or Magqasid Syariah?,” March 16,
2017, https:/ /kumparan.com/syuhelmaidi-syukur/zakat-on-sdgs/ full.

11 Meriam Webster, “Philanthropy,” in Oxford Dictionary, 2018.
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gives some wealth to certain individuals so they can express
gratefulness and help other people in philanthropy.12

In Muslim society, Islamic philanthropy assumes a significant
role in reinforcing the Muslim community. Philanthropic culture is
required to improve the personal satisfaction of life and improve the
budgetary of people and countries. Islamic emphasis on humanitarian
practices can be seen with the presence of zakat, alms, and gifts.
Philanthropy practices among Muslims can be the premise to satisfy
human needs, reduce misery, and solve problems that can overcome
human development in various aspects.® This is where the purpose of
zakat is contained (magqasid al-Sharia).

The term of magqasid alludes to a reason, objective, rule, intent,
goal, end. Magqasid in Islamic law are the
goals/purpose/reason/ends/principles behind the Islamic ruling.4
Auda, classified Magasid of the Islamic law into some dimensions.
There are (1) levels of need, which is the conventional arrangement;
(2) extent of decisions intending to achieve purposes; (3) extent of
individuals incorporated purposes; (4) level of all-inclusiveness of the
reason.!>

Conventional arrangement!® of maqasid partition them into
three degrees of need, namely (1) the most numerous and most
important needs (daruriyyah), that were viewed as basic issues for
human life itself. If human needs are not met then it can cause a great
risk of death. These necessities are additionally arranged into what
preserves one’s faith (hifd al-din), preserves souls (hifd al-nafs),
preserves mind (hifd al-'aql), preserves offspring (hifd al-nasl), and

12 Mohd Farhan Ahmad, etal, “The National Model of Philanthropy
Towards the Global Philanthropic Practices,” in Proceeding Book 6th Southeast Asia
International Islamic Philanthropy Conference, 2018, 167.

13 Erie Hariyanto et al., “Effectiveness of the Economic System to Zakat and
Wagf for Empowerment of the Ummah in Indonesia,” International Journal of
Advanced Science and Technology 29, no. 06 (2020): 1910-16,
http://sersc.org/journals/index.php/1JAST/article/view/12895/6622.

14 Jasser Auda, Magqasid Al-Shari’ah: A Beginner’s Guide (London: The
International Institute of Islamic Thought, 2008).

15 Auda, 4.

16 Traditional classification of magasid was formulated by al-Ghazali in his
book namely al-Mustafa min ‘Ilm al-Usul and al-Shatibi in his book namely al-
Muwafaqat.
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preserves wealth (hifd al-mal); (2) important needs to be fulfilled but
without their existence, a person's condition can still be maintained
(hajiyyah); (3) needs that are to complete/luxury/beautifying
purposes (tahsiniyyah).

Method

This research is a literature study, using the usul figh approach
namely magqasid al-Sharia theory. Magasid al-Sharia is a goal of the
implementation of sharia (Islamic law) in everyday life. Maqasid al-
Sharia is built on an assumption that the Islamic law that Allah has
established through the Qur'an and Hadith, is built on the
achievement of good, not only for individuals but also social.’” This
research analyzes the SDGs points into three degrees of the need of
magqasid al-Sharia, namely (1) The most numerous and most important
needs (daruriyyah) that is, if human needs are not met, it can cause
great risk or death. It contains preserves one’s faith (hifd al-din),
preserves souls (hifd al-nafs), preserves mind (hifd al-'agl), preserves
offspring (hifd al-nasl), and preserves wealth (hifd al-mal); (2) important
needs to be met but without the existence of a person's condition can
still be maintained (hajiyyah); and (3) the need to
complement/embellish (tahsiniyyah). This study also uses an
empirical approach with structural functionalism theory.

Discussion and Result
Fund Collection and Distribution of Zakat in Indonesia

According to the act Number 23 the year 2011 concerning
Management of Zakat, the definition of Management of Zakat is an
activity of planning, implementing, and coordinating the collection,
distribution, and utilization of zakat, infaq, sadaqah, dan other socio-
religious funds. In consideration of the Law it is mentioned that "in
order to increase the usefulness and results of use, zakat must be
managed institutionally in accordance with Islamic sharia". Therefore,
the National Board of Zakat (BAZNAS) is formed by the Government
to manage zakat nationally. Zakat management by BAZNAS is
managed by applying modern management principles. With

17 Muhammad Hashem Kamali, Magashid al-Syariah Made Simple (London:
The International Institute of Islamic Thought, t.t.)
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institutionalized and integrated management, the effectiveness of
zakat will be more maximal for justice and community welfare.

In the management of zakat carried out by BAZNAS, there are
several zakat management organizations (Organisasi Pengelola
Zakat/OPZ) both at the provincial level, city/district level, or related
zakat management institutions like Private Amil Zakat Institution
(Lembaga Amil Zakat/LAZ). In 2018 the zakat management
organization in Indonesia amounted to 616. The number consisted of
548 BAZNAS (34 provincial BAZNAS and 514 BAZNAS
districts/cities) and 68 LAZ (23 LAZ national, 12 LAZ provinces, and
33 LAZ districts/cities). Then, in 2019 the zakat management
organization decreased in number amounted to 571. The number
consisted of 490 BAZNAS (34 provincial BAZNAS and 456 BAZNAS
districts/cities), and 81 LAZ consisting of 26 LAZ national, 18 LAZ
provinces, and 37 LAZ districts/cities.!8

Within 5 years (2015-2019)Y, zakat fundraising in Indonesia
conducted by OPZ both at BAZNAS and LAZ2 increased from year to
year. In 2015 funds collected almost 3.7 trillion, in 2016 collected 5
trillion, in 2017 collected 6.2 trillion, in 2018 collected 8.1 trillion, and
in 2019 collected 10.2 trillion, as shown in table 1.

Funds that have been collected by BAZNAS and LAZ both in
the form of zakat maal of individual, zakat maal of the institution,
other zakat maals, infak/alms of individual, infak/alms/CSR/PKBL
of institutions, zakat fitr, other socio-religious funds, and other
funds, in every year have been distributed to 8 asnaf (fakir miskin,
amil, muallaf, rigab, gharimin, fi sabilillah, ibnu sabil), and BAZNAS
programs (economy, education, dakwah, health, and social and
humanity).

Table 1. Funds Collection and Zakat Distribution in Indonesia
From 2015-2019

18 BAZNAS, “Statistik Zakat Nasional 2018-2019” (Jakarta: Sub Divisi
Pelaporan Baznas n.d.).

19 Data for 2020-2021 was not found on BAZNAS website, and when
confirmed, the data in the last 2 years has not been published.

20 OPZ is a zakat management organization. BAZNAS and LAZ are part of
OPZ.
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Collection Distribution % | Baznas Programs | %
2015 | 3.650.369.012.964 | 2.249.160.791.526 | 62 | 2.085.471.980.888 | 93
2016 | 5.017.293.126.950 | 2.931.210.110.610 | 58 | 2.694.782.468.613 | 92
2017 | 6.224.371.269.471 | 4.860.155.324.445 | 78 | 4.341507.857.190 | 89
2018 | 8.117.597.683.267 | 6.800.139.133.196 | 84 | 5.490.441.370.915 | 81
2019 | 10.227.943.806.555 | 8.688.221.234.354 | 85 | 6.218.478.571.455 | 72

Taken from Statistis Zakat Nasional 2015-2019. https:/ / pid.BAZNAS.go0.id / statistik /

From table 1 it can be seen that zakat funds distributed to
asnaf and BAZNAS programs are above 50% of the funds collected.
The distribution of zakat is more used to BAZNAS programs in
education, economy, da'wah, health, and social humanity. However,
from the table, it appears that the distribution for BAZNAS programs
every year has decreased.

SDGs and Zakat Goals Based on Magqasid al-Sharia

All the positive impacts of the implementation of zakat are
very relevant to the efforts to achieve the contribution of sustainable
development goals (SDGs). In the context of poverty alleviation, zakat
in Indonesia has enormous potential. This can be understood because
Indonesia has the largest Muslim population in the world, which is
85% of the total population in Indonesia or around 217 million
inhabitants so that zakat funds can be collected optimally from
Muslims.

The United Nations (UN) has initiated the Sustainability
Development Goals (SDGs). SDGs are sustainable global development
that has been agreed upon by 193 UN member states and is
committed to achieving it. SDGs as a continuation of the MDGs
(Millennium Development Goals/MDGs), prepared by considering
various national realities, capacities, and development as well as
respecting national policies and priorities. The SDGs jargon no left
one behind (involving all parties without exception), is expected to be
applied to all parties, both governments, private sector, to the
community from all over the world community to build a more
inclusive, sustainable, and resilient future. As a global agenda of
sustainable development with a target of 15 years (2015-2030), SDGs
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have 17 objectives that are complemented by 169 integrated and
inseparable achievement targets.2!

There are 17 points included in the Sustainable Development
Goals (SDGs) as shown in fig. 1.
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Fig.1SDGs

In Indonesia, given the enormous amount of zakat funding
resources, policymakers see the potential for achieving the SDGs.
Judging from the type of program carried out by zakat work, it
inevitably has a clear slice of the SDGs achievement goals. Zakat’s
contribution to support SDGs is also supported by Law No. 23 of 2011
concerning the management of zakat, which states that zakat is a
religious institution that aims to improve justice and welfare of the
community. In addition, specifically, Article 3 of the same Act
explains that the management of zakat aims: 1) Increasing the
effectiveness and efficiency of services in managing zakat, 2)
Increasing the benefits of zakat to realize public welfare and poverty
reduction. For examples are poverty alleviation, and hunger, quality
education, water, and sanitation. Therefore, as Chapra said that zakat
plays a role in reducing the concentration of wealth, channeling funds

1

SUSTAINABLE
DEVELOPMENT

GOALS

21 Divisi Riset dan Kajian BAZNAS, Sebuah Kajian Zakat on SDGs: Peran Zakat
Dalam Sustainable Development Goals Untuk Pencapaian Magashid Syariah (Jakarta: Tim
Riset dan Pusat Kajian Strategi BAZNAS, 2017).
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from the excess to the needy,? then zakat can be said as one of the
tools that play a role and contribute to the achievement of SDGs.

In my opinion, various empowerment programs carried out by
BAZNAS and zakat institutions in Indonesia already exist in the SDGs
framework, especially the problem of poverty. Until now, most of the
zakat programs are aimed at poverty alleviation, because poverty is
the biggest asnaf of zakat (the group that has the right to receive zakat)
human resources, encouraging public health, and all other aspects of

mustahik empowerment.

The goal of sustainable development (SDGs) proclaimed by
the United Nations, in line with the principle of magqasid al-Sharia.
According to research conducted by the BAZNAS team,? there is a
relationship between SDGs, Magqasid Sharia, and the level of need as

shown in table 2:

Table 2. Zakat on SDGs and Magasid al-Sharia

No SDGs The Principle of Magqasid al-Sharia Thel\ll‘::;l of
1 No Poverty preserves wealth Daruriyyah
2 Zero Hunger preserves souls, preserves wealth Daruriyyah
3 Good Health and Well-Being preserves souls, preserves wealth Daruriyyah
4 Quality Education preserves mind Daruriyyah
5 Gender Equality preserves wealth, preserves mind, Daruriyyah

preserves souls, preserves offspring
6 Clean Water and Sanitation preserves souls, preserves offspring Daruriyyah
7 Affordable and Clean Energy preserves offspring Hajiyyah
8 Decent Work and Economic Growth preserves wealth Daruriyyah
9 Industry, Innovation, and Preserves wealth Hajiyyah
Infrastructure

10 Reduced Inequalities Preserves wealth Daruriyyah
11 Sustainable Cities and Communities preserves offspring, preserves souls, Hajiyyah

preserves wealth

12 Responsible Consumption and preserves offspring, preserves souls Hajiyyah

Production

13 Climate Action preserves offspring, preserves mind Hajiyyah
14 Life Below Water preserves offspring, preserves wealth, Hajiyyah

preserves mind

15 Life on Land Ecosystems preserves offspring Hajiyyah
16 Peace, Justice and Strong Institutions preserves souls, preserves wealth, Daruriyyah

2 M.U. Chapra, Islam and the Economic Challenge (Riyadh: The Islamic
Foundation and the International Institute of Islamic Thought, 1992).
B BAZNAS, Sebuah Kajian Zakat on SDGs: Peran Zakat Dalam Sustainable
Development Goals Untuk Pencapaian Magqashid Syariah, 27.
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preserves offspring

17

Partnerships for the Goals preserves wealth, preserves mind Hajiyyah

Taken from BAZNAS, Sebuah Kajian Zakat on SDGs: Peran Zakat Dalam Sustainable Development
Goals Untuk Pencapaian Maqashid Syariah

From the relationship between SDGs, magasid al-Sharia, and the
level of need in table 2, it will be seen that the wealth aspect is very
dominant in the SDGs, while the one’s faith aspect is completely
invisible in the SDGs. This is different from the magqasid al-Sharia
which is more concerned with religion than wealth. Seeing this reality
does not mean having to reject the SDGs program, but it needs to be
synergized because development in Islam is not only centered on
material factors such as education, health, and income, but
development in Islam is more comprehensive because it places
importance on religious responsibility as an integral part of human
development.

Related to the relationship of zakat with magqasid Sharia, there are 5
focus categories of zakat fund distribution conducted by BAZNAS,
namely (1) economy; (2) social and humanity; (3) health; (4) education;
and (5) faith, each focus is in accordance with the Magqasid al-Sharia
dimension ie successively preserves (1) one’s faith; (2) soul; (3) wealth;
(4) mind; and (5) offspring as shown in fig. 2.

Ekonomi (Wealth/Harta)

Sosial dan Kemanusiaan (Lineage/Keturunan)

= Kesehatan (Life/Jiwa)
BAZNAS

Badan Amil Zakat Nasional

Pendidikan (Intellectual/Intelektual)

Dakwah (Faith/Agama)

Fig. 2. Five Focus Categories of Zakat by BAZNAS

The distribution of zakat funds for the 5 BAZNAS programs
above, every year has increased. Among these sectors, the
social/humanity sector has the highest allocation at the national level
which can be seen from table 3.

24 Taken from BAZNAS, 23.
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Table 3. Distribution of Zakat Funds Based on the Field of

BAZNAS Programs from 2015 to 2019

Fields of Zakat Distribution
BAZNAS 2015 % 2016 % 2017 % 2018 % 2019 %
Programs
Economy 315,127,234,587 15 493,075,489,398 | 18,3 882,515,274,729 20 552,166,541,845 | 10,1 841,159,855,062 | 13,5
Education 432,068,068,508 21 842,980,341,134 | 31,3 941,865,099,137 22 1,438,512,064,225 | 26,2 | 1,201,622,002,187 | 19,3
Da’wah 303,553,206,946 14 418,454,281,897 | 15,5 979,468,717,694 22 1,288,101,574,916 | 23,5 | 1,553,693,450,575 25
Health 188,685,220,166 9 226,004,399,823 8,4 413,507,938,849 10 462,616,244,461 8,4 325,291,528,224 | 5,2
Social 846,038,250,681 41 714,267,956,361 | 26,5 1,124,150,826,782 26 1,749,044,945,469 | 31,8 | 2,296,711,735,408 37
Humanity
Total 2,085,471,980,888 | 100 2,694,782,468,613 100 4,341,507,857,190 | 100 5,490,441,370,915 | 100 | 6,218,478,571,455 | 100

Taken from Statistis Zakat Nasional 2015-2019. https:/ /pid.BAZNAS.go0.id / statistik/

From table 3 it can be seen that funds for social humanity and
education received the most allocation compared to other fields. For
example in 2019, with 37% of the total zakat funds or Rp 2,3 trillion
allocated for the social humanity program. The rest is 25% or Rp. 1.5
trillion is allocated for the da'wah sector, the education sector with an
allocation of 19.3% or Rp. 1.2 trillion, the economic sector with an
allocation of 13.5% or Rp. 841 billion, and the smallest proportion of
zakat distribution is 5.2% or Rp. 325 billion is allocated for the health
sector.?

Thus, it can be argued that although SDGs only cover a
portion of the substance of maqasid sharia outside of religion, SDGs
can be used as a development platform through zakat developed by
BAZNAS. It's just that not all SDGs programs can be funded using
zakat funds. The reason is zakat has 8 asnaf, fixed and unchangeable.
Zakat is more focused on the needs of daruriyyah even though there is
no prohibition on channeling it for hajiyyah programs, and because
zakat funds are also limited to distribution.

SDGs Paradigm in Zakat Management and Programs from
BAZNAS that link to SDGs Program

The Sustainable Development Goals (SDGs) of which there are
17 goals as explained above can be applied with zakat through good
management so that it can provide benefits and a more maximal role
for the community. The following will be explained how the SDGs

25 BAZNAS, “Statistik Zakat National 2019.”
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paradigm in the management of zakat in Indonesia and some
programs of BAZNAS that accordance with SDGs programs.26
1) No Poverty

Poverty is a problem in many countries. Indonesia as a
developing country faces a serious problem of poverty.?” Until
2030 it is targeted that the amount of poverty will decrease too
very small. Reducing or eliminating poverty is the main goal of
sustainable development. Likewise with zakat, one of the aims
and functions of zakat is to eradicate poverty. Poor and poor
people are one of the Asnaf who is entitled to get zakat (Q.S. Al-
Taubah (9): 60). Therefore, zakat has a strategic role in reducing
and eliminating poverty. Poverty data is the main reference for
zakat managers so that the main functions and objectives of zakat
can be carried out appropriately and effectively through
collaboration between community groups and the government.

To relize this poin, BAZNAS have programs in social field,
as Konter Layanan Mustahiq (Mustahiq service counter), Tanggap
Bencana (Disaster Response), and layanan aktif (Active Service)
BAZNAS. Mustahik service counter program is a zakat
distribution program to fulfill of mustahik basic needs in the form
of living expenses, payment of school/lecture, compensation for
orphans and the elderly, payment of a consumptive debt, and
transportation costs in the form of compensation implemented
with fast, precise, and accurate principles. The disaster response
program is a zakat distribution program to fulfill of assistance
programs to communities affected by disasters shortly after

26 Muhammad Maksum dkk., Fikih Zakat on SDGs (Jakarta: PPSDM UIN JKT-
BAZNAS, Mumtaza Press, 2018), 20-30.

27 The Central Statistics Agency (BPS) reported in March 2017, the number of
poor people (residents with per capita expenditure per month below the Poverty
Line) in Indonesia reached 27.77 million people (10.64%). The number of poor people
this year increased by 6.90 thousand people compared to the conditions in September
2016 which amounted to 27.76 million people (10.70%) the level of rural and urban
poverty also experienced serious changes. During the period September 2016-March
2017, the number of poor people in urban areas rose by 188.19 thousand people (from
10.49 million people in September 2016 to 10.67 million people in March 2017).
Meanwhile, in rural areas, it fell by 181.29 thousand people (from 17.28 million people
in September 2016 to 17.10 million people in March 2017). “http:/ /www.bps.go.id.,”
n.d.
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disasters in the form of evacuation program, emergency health
service assistance, food, and beverage provision assistance, and
assistance in providing temporary occupancy.?® Disaster response
programs, such as natural disasters, floods, earthquakes,
tsunamis, and fires. For example, BAZNAS opens donations
through the BAZNAS disaster and humanitarian wallet. These
programs are also related to the second, third, and fourth goals of
sustainable development (SDGs).

Zero Hunger

The second goal of the SDGs is to end hunger, achieve food
security,® improve nutrition, and promote sustainable agriculture.
This goal is related to poverty eradication because they are most
vulnerable to hunger and malnutrition. Zakat is managed to
eradicate poverty and all forms that can lead to poverty, including
hunger and malnutrition experienced by poor people. The
majority of ulama (jumhur ‘ulama) stated that zakat is given to the
poor who lack in food needs, shelter and others. Food security and
nutrition improvement are also major concerns in zakat
management. Although they are not the same in principle but
related to poverty and hunger, they have similarities in the
principle of protecting human life.

To realize this point, BAZNAS has programs in the
economic field as Zakat Community Development that spread
across 8 provinces and 19 districts/cities in 2015.31 BAZNAS also
has a Mustahik Economic Empowerment Institute (Lembaga
Pemberdayaan Ekonomi Mustahik/LPEM) in 2019 which has the task

2 BAZNAS, “Statistik Zakat Nasional 2015” (Jakarta: Sub Divisi Pelaporan

Baznas, 2015).

29 BAZNAS, “Statistik Zakat National 2019.”
30 Food security is a translation of the term food security. Food security is a

condition of adequate food availability for everyone at any time and every individual
has access to obtain it both physically and economically. Food security is a complex
concept and is related to the food and nutrition system chain, from distribution,
production, consumption, and nutritional status. The concept of food security can be
applied to express food security at several levels: global, national, regional, and
household level at the household and individual level. The issue of the relationship
between zakat and food security can be read more in Maksum et al., Fikih Zakat on
SDGs, 2018, 84-98.
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31 BAZNAS, “Statistik Zakat Nasional 2015.”
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and function to improve the quality of life of the poor (mustahik)
through sustainable agriculture, animal husbandry, fisheries,
marine, plantation, and forestry-based on the values of zakat
empowerment and becomes one of the basic elements to fulfill
BAZNAS' vision. The programs developed by LPEM are food
barns (lumbung pangan), mustahik entrepreneurs, and Zmart.

Good Health and Well-Being

All health issues in the SDGs are integrated to goal number
3, which is to ensure a healthy life and promote prosperity for all
people of all ages. The biggest challenge faced by Indonesia in
implementing this third objective is the reformulation of
integrated development concepts and the placement of health as a
series of development management processes that include inputs,
processes, outputs, outcomes, and development impacts and
understand together the substance of health development that
must be carried out together in an era decentralization and
democratization nowadays. Good Health and Well-Being are the
main essences of zakat management. The poor who are entitled to
get zakat is expected to live healthier and more prosperous. In this
case, zakat is directed not only for consumption needs but for the
maintenance and prevention of health and economic
independence to achieve a more sustainable prosperous life.

To realize this poin, BAZNAS has a program in health field
as Rumah Sehat (hospital) located in Pangkal Pinang, Jakarta,
Yogyakarta, Sidoarjo, and Makassar. In 2015 the number of
patients reached 207,318%2, and in 2019 reached 312.749.33
Quality Education

Guaranteed quality of education that is inclusive and
equitable and increases opportunities for learning throughout the
week for all. Zakat is also managed for the advancement of
education that is inclusive and equitable for all parties. Zakat
management needs to ensure that all community groups get
quality educational opportunities. Therefore, zakat can be used as

32 BAZNAS.
33 BAZNAS, “Statistik Zakat National 2019.”
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a scholarship for underprivileged students to have the same
opportunities as others in taking a good education.

To realize this poin, BAZNAS has a programs in education
field as Sekolah Cendekia (Cendekia School), and Lembaga Beasiswa
(BAZNAS scholarship). In 2015, BAZNAS has a program namely
preparing 1000 ulama (kaderisasi 1000 ulama), that spread across 5
provinces in Indonesia which are DKI Jakarta, West Java, Central
Java, DI Yogyakarta, and East Java; and 1 foreign country namely
Malaysia. This program provides master scholarships which
consist of 46 students and doctoral scholarships which consist of
27 students. In 2015, BAZNAS also has a scholarship program
“one family one bachelor”, as many as 329 students spread across
the islands of Java, Sumatera, Sulawesi, Kalimantan, Maluku,
Papua, Bali, and Nusa Tenggara3* In 2018 BAZNAS in
collaboration with SPS UIN Jakarta and MUI gave scholarships for
20 students from various regions. This program is related to the
first, second, and fourth goals of sustainable development (SDGs).
Gender Equality

Gender equality will fortify a nation’s capacity to develop,
reduce poverty, and administer adequately. Thereby promoting
gender equality is the principles outline of advancement
procedures to enable network (people) to free themselves of
neediness and improve their way of life. Zakat management is
also carried out to ensure the empowerment of women. Women
get more roles in zakat management. The distribution of zakat also
needs to pay attention to women who are closer to children and
become the most vulnerable groups as victims of conflict.

Clean Water and Sanitation

Ensuring the availability and management of clean water
and sustainable sanitation for all. The World Bank in 2014
reminded that 780 million people do not have access to clean
water and more than 2 billion inhabitants of the earth do not have
access to sanitation. Zakat is also distributed to ensure the
availability of clean water and proper sanitation. Both of these
aspects are the basic needs of public health which are an
important part of the goals and targets of zakat.

318

34 BAZNAS, “Statistik Zakat Nasional 2015.”
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In the context of realizing SDGs in the sixth goal, there is
an agreement BAZNAS (the National Board of Zakat), BWI
(Indonesian Wagqf Board), and MUI (Indonesian Ulema Council)
in providing support for the Clean Water and Sanitation
program.3
Affordable and Clean Energy

This part guarantees access to energy that is affordable,
reliable, sustainable, and modern for all. Inclusive economic
development is the most effective way to reduce poverty and
improve welfare. But most economic activities are impossible
without the availability of modern energy that is sufficient,
reliable, and has a competitive price. Energy and how to use it
must be efficient, sustainable, and as much as possible renewable.
In the past 20 years, several countries have made major strides in
reducing energy intensity. If all the available energy efficiency
technologies are implemented, energy consumption could be
significantly reduced by around one-third. However, only a small
part of this potential is realized.

The management of zakat is carried out through a clean,
efficient, and affordable energy paradigm for all. Muslim
communities who give and receive zakat start to think about how
the sustainability of life and environmental health is done through
the use of clean, affordable, efficient, and effective energy for all
walks of life.

Decent Work and Economic Growth

Increase in inclusive and sustainable economic growth,
productive and comprehensive employment opportunities, and
decent work for all. Placing the creation of employment
opportunities as the center of economic policymaking and
development plans, will not only produce decent employment
opportunities but also stronger, inclusive, and poverty reduction
growth. Zakat is managed in a productive direction so that it can
create decent jobs and contribute to economic growth. This step
has been taken by amil zakat bodies in government institutions
and community organizations in Indonesia, although it has only

35 Muhammad Maksum dkk., Fikih Zakat on SDGs (Jakarta, 2018: PPSDM

UIN JKT-BAZNAS, Mumtaza Press, 2018), 84-98.
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reached several areas. It is necessary to participate in the wider
community both from the obligatory zakat, zakat managers, and
community groups who are entitled to receive zakat.

Industry, Innovation, and Infrastructure

Infrastructures continuous investment and innovation play
important roles in monetary development and improvement. At
present, the greater part of the total populace lives in the urban
areas; therefore mass transportation and renewable energy are
very important. Additionally, the advancement of new industry as
well as information and communication technology become
crucial; such that it will boost new job vacancies and the efficiency
of energy. Zakat is managed productively to create industrial
innovation and strengthen infrastructure. Zakat can be used to
build educational and research institutions so that innovation can
be developed. Thus, zakat contributes to the growth of the
industry and the development of infrastructure through
technology which is continuously studied in the body of
education and research.

There is a program from BAZNAS that builds an
innovative partnership with UNDP (United Nations Development
Programs). In this case, BAZNAS gathers assets as per its
hierarchical command. BAZNAS gives awards to UNDP to
execute undertakings, and UNDP actualizes extends as per the
United Nations Charter and UNDP worldwide strategies. UNDP
as per its standards and approaches doesn't own expressions
about strict law and will never segregate dependent on religion.
Just acknowledge gives as per worldwide standards.

The primary significant coordinated effort among
BAZNAS and UNDP was the establishment of small-scale
hydropower plants (PLTMH) for the poor in Jambi worth 350,000
US dollars from BAZNAS and other funding by UNDP which
they obtained from the Global Environment Fund (GEV).% This
PLTMH project brings power to in excess of 4,500 individuals in
four remote networks. This is a piece of a bigger sustainable
power source task upheld by the Global Environment Facility.

3%  “BAZNAS Kampanye Zakat Inclusion Di PBB” n.d.,

https:/ /www tajuktimur.com/headline.
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Future arranged tasks utilizing Zakat assets incorporate help for
jobs in networks with new access to power and biodiversity
security. Cooperation will also be conducted to empower poor
fishermen through the Zakat Community Development (ZCD)
program as implemented in Parigi Moutong, Central Sulawesi;
Langkat, North Sumatra, and ZCD for isolated tribes and so on.?”
This program relized Economic Program of BAZNAS.

Through such projects, it is possible to see the potential of
Zakat to support the productive capacity of people and networks
and not simply immoderate or philanthropic exercises, for
example, installment of emergency clinic bills and catastrophe
alleviation. Notwithstanding completing the task subsidizing by
Zakat, UNDP can likewise give significant specialized help to
zakat associations and the government to improve the
effectiveness of Zakat collection and administration, and link
Zakat with the overall SDGs strategy.

10) Reduced Inequalities

The income gap is on the rise, 10% of the richest people
control 40% of total global income. Conversely, 10% of the poorest
people only get between 2 to 7% of total global income. In
developing countries, this gap has increased by 11% if we
calculate based on population growth. Zakat is an important tool
in Islam to reduce economic inequality in society. Zakat allows
assets not to be collected and concentrated in one group because
some others are given to groups of people who are entitled to get
zakat. Thus, the gap is reduced through zakat.

11) Sustainable Cities and Communities

More than half of the world's population now lives in
urban areas. The rapid growth of cities in developing countries
has led to an explosion in the number of megapolitan cities.
Poverty is increasing and concentrated in cities, and the
government must struggle to accommodate the population
growth in this region. One way is to create safe cities, create safe
and affordable housing, improve slums, and create green land.
The elimination of poverty is the target of zakat. Zakat managers
not only provide food, drink, and consumer needs that are the

37 “BAZNAS Kampanye Zakat Inclusion Di PBB.”
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12)

13)

14)
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basic rights of the poor but they are directed to alleviate poverty,
break their dependency chains and make them more independent.
If communities and settlements are strong and advanced,
urbanization will be avoided, so that cities and settlements that
are formed and sustainable will provide a place for all groups of
people equally and inclusive.
Responsible Consumption and Production

Efficient management of the use of shared natural
resources, and the way we dispose of toxic waste and pollutants
are important targets for achieving this goal. Zakat which is
managed, received from the community, and given to people who
are entitled, is directed not only for good consumption but also
has a productive function and role. The distribution of zakat is
also carried out effectively, efficiently and reflects the spirit and
sustainable life.
Climate Action

There is not a single country in the world that has not
experienced the direct dramatic impact of climate change.
Greenhouse gas emissions continue to increase, and global
warming is causing prolonged changes in the climate system.
Natural disasters that occur also require large investments in
disaster risk management costs. Zakat is given to handling climate
change, including people who are experiencing the effects of
climate change. Zakat is given to victims of earthquakes and
tsunami and all disasters due to climate change.
Life Below Water

SDGs make a sustainable structure to direct and shield
marine and beachfront biological systems from land-based
contamination, just as to know about the impacts of sea
fermentation. Strengthening the protection and economic
utilization of marine assets through universal law will likewise
help beat the difficulties confronting our seas. Zakat management
reflects the awareness of ecosystem protection and overcoming
air, land, and sea pollution. Givers and recipients of zakat get
information and understanding that maintaining a sustainable
environment is crucial for marine and terrestrial ecosystems that
are environmentally friendly and guarantee sustainable life.
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15) Life on Land Ecosystems
Human life depends on the land. SDGs are trying to
protect and improve the use of terrestrial ecosystems in 2020.
Zakat is also managed to ensure the survival and sustainability of
terrestrial ecosystems. Awareness of the giver and recipient of
zakat in maintaining the quality of life on land is through forest
management, efficient use of water in agriculture, and
maintaining a healthy environment. Zakat is directed towards a
cleaner, healthier, and more sustainable human future.
16) Harmony, Justice, and Strong Institutions
Harmony, steadiness, human rights, and viable
administration dependent on the standard of law are important
pathways towards supportable improvement. The SDGs try to
diminish all types of violence significantly and work with
governments and networks to discover the long-term answers for
strife and uncertainty. Zakat is very strategic for preventing and
overcoming conflict, supporting peace efforts, creating a just and
prosperous life. Zakat is managed to strengthen institutions that
are continually encouraged to maintain more permanent peace.
Zakat is given to conflict victims without knowing their religious
or ethnic background. Zakat guarantees socio-economic justice,
distributes wealth and wealth more evenly for all strata of society.
17) Associations for the Goals
SDGs must be acknowledged with a solid duty to
worldwide association and participation. Humanitarian crises due
to conflict and cataclysmic events keep on requesting help and
money-related assets from more developed countries. Zakat
management will not be effective without the cooperation and
partnership of the government and social organizations.
Collaboration between the zakat management body will create
broader and more effective management power and influence for
a better, fairer, and more sustainable life. Wider public
participation in increasing the acquisition of zakat, and more
targeted distribution through cooperation between institutions
makes the performance and management of zakat management
more efficient and provides multiple and long-term benefits.
Of the several BAZNAS programs related to the SDGs, what is in

accordance with sharia economic law is an economic program that
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aims to reduce poverty and improve the quality of life of the poor
(mustahik), such as the Mustahik Economic Empowerment Institute
Program (Lembaga Pemberdayaan Ekonomi Mustahik/LPEM). This
program relates to point number 2 of SDGs (zero hungry).

Conclusion

In the magasid al-Sharia perspective, zakat as Islamic
philanthropy can be implemented on the SDGs program. Given that
zakat has a significant source of philanthropic funding for the
Indonesian people, several things can be done: First, Muslims who
pay Zakat are urged to do as such through zakat collecting
organization (BAZNAS or LAZ), and instead of giving it to mustahik
directly. Second, it is necessary to bring issues to light about the
connection between zakat and SDGs goals by conversing with zakat
associations and inquiring about their existing knowledge about
SDGs and how their commitment bolsters the objectives of feasible
advancement. Third, it is needed to urge zakat associations to
investigate utilizing the assets raised to help gainful advancement
exercises that improve individuals' occupations. Fourth, the zakat
collecting organization can band together with advancement offices as
actualizing accomplices and as a wellspring of in general specialized
help. Improvement accomplices can connect with zakat gatherers and
benefactors as new and elective wellsprings of financing and
associations to arrive at the most destitute networks. Fifth, the
Government can coordinate zakat into their SDGs financing plans,
and benefactor offices can search for zakat specialists as new
accomplices who see together. Sixth, of the several BAZNAS
programs related to the SDGs, what is in accordance with sharia
economic law is an economic program that aims to reduce poverty
and improve the quality of life of the poor (mustahik), such as the
Mustahik Economic Empowerment Institute Program (Lembaga
Pemberdayaan Ekonomi Mustahik/LPEM. This program needs
special attention and improvement.
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Abstract:

This research aims to discuss ASEAN counter-terrorism policy
and its impact on human rights protection. The terrorism act of
Abu Sayyaf in the Philippines, the spread of terrorism in
Indonesia by JAT and JAD, and the rebellion movement in
Pattani-Thailand are the most heard of terrorism cases in
Southeast Asian countries. The research focused on the
regulatory through comparative approaches. The result found
that ASEAN has an agreement known as ASEAN Convention
on Counter-Terrorism (ACCT) for combating terrorism. ACCT
implementation in national legal regulations of ASEAN
members in the midst of the spread of terrorism plays a crucial
role in combating terrorism and its impact on human rights
protection. However, the effort of eradicating terrorism in
Southeast Asian countries is not in line with the principles of
peace and regional integrity. The practice of authoritarianism
and militarism has instead become most prominent as a result
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of perpetuating militarism-based legal regulations in resolving
terrorism. Efforts for combating terrorism in Southeast Asia,
therefore, leave a serious problem regarding the protection of
human rights, the issue of impunity, attacks on civil society,
and the involvement of the military which threatens territorial
integrity. Those are at cross purposes with ACCT policies as
well as national sovereignty, integrity, and security of ASEAN
members.
Keywords:
ASEAN; Counter-Terrorism; Human Rights; Southeast Asia

Abstrak:

Penelitian ini bertujuan membahas kebijakan anti-terorisme
ASEAN dan dampaknya terhadap perlindungan hak asasi
manusia. Aksi terorisme Abu Sayyaf di Filipina, penyebaran
terorisme di Indonesia oleh JAT dan JAD, serta pemberontakan
di Pattani-Thailand adalah kasus-kasus terorisme terpopuler
yang terjadi di Asia Tenggara. Penelitian ini fokus pada
peraturan  perundang-undangan  dengan = pendekatan
komparatif. Hasilnya menunjukkan bahwa ASEAN memiliki
kesepakatan yang disebut Konvensi ASEAN tentang Kontra-
Terorisme (ACCT) untuk memerangi terorisme. Penerapan
ACCT dalam peraturan hukum nasional negara anggota
ASEAN di tengah maraknya aksi terorisme sangat penting
dalam upaya pemberantasan terorisme dan dampaknya
terhadap perlindungan hak asasi manusia di ASEAN. Akan
tetapi dalam praktiknya, pemberantasan terorisme di ASEAN
masih belum sejalan dengan prinsip perdamaian dan keutuhan
kawasan. Praktik otoritarianisme dan militerisme justru
menjadi praktik paling menonjol yang dilakukan oleh negara-
negara di ASEAN seiring dengan langgengnya regulasi hukum
berbasis praktik militerisme dalam menyelesaikan kejahatan
terorisme. Pemberantasan terorisme di Asia Tenggara
menyisakan masalah serius terkait perlindungan hak asasi
manusia, isu impunitas, serangan terhadap masyarakat sipil,
dan keterlibatan militer yang mengancam integritas teritorial.
Isu-isu tersebut bertentangan dengan Kebijakan ACCT serta
kedaulatan, integritas nasional, dan keamanan anggota
ASEAN.
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Introduction

As a dynamic region, Southeast Asia faces various political
and security issues. The area is particularly facing a significant
problem related to trans-border terrorist crimes. Since 2016, triggered
by the operation of the Islamic States of Iraq and Syria (ISIS) network,
regional security has worsened. The Abu Sayyaf network in the
Philippines, the Pattani terrorism network in Southern Thailand, and
the ISIS network through Jama'ah Ansorul Daulah (JAD) and Jama'ah
Ansorul Tauhid (JAT) in Indonesia indicate a more critical spread of
terrorism network and pose a threat at the regional level.!

Additionally, the spread of the ISIS network across several
regions in Southeast Asia has departed from various motives and
backgrounds ranging from causing threats and national riots to
instability. The group furthermore attempts to separate themselves
from their native countries. For example, in the Philippines, the Moro
Islamic Liberation Front (MILF) and the Abu Sayyaf terrorist group
want to create an Islamic state separated from the Philippines in the
southern province of Mindanao. It has become an insurgent group
and has carried out numerous terrorism activities. Since the 1990s, the
group had launched several attacks, including the significant attacks
in February 20052 and new attacks emerging in 2016 and 2017.

The terrorism movement in Southern Thailand (Narathiwat,
Pattani, and Yala Provinces), meanwhile, took place in 2003. It has
overgrown and turned into a massive rebellion. Additionally, the
terrorist groups namely PULO (Pattani United Liberation
Organization) and Bersatu (Barisan Kemerdekaan Pattani/United Front
for the Independence of Pattani) with direct links with Al-Qaeda key

1 Marguerite Borelli, “ASEAN Counter - Terrorism Weaknesses,” International
Centre for Political Violence and Terrorism Research 9, no. 9 (2017): 14-20,
https:/ /www jstor.org/stable/pdf/26351552.pdf?refreqid=excelsior %3 A4b7501f4cc5
772d930ea229e7b1c942d. 15.

2 Jonathan T. Chow, “ASEAN Counterterrorism Cooperation Since 9/11,” Asian
Survey 45, no. 2 (2005), https:/ /doi.org/https:/ /doi.org/10.1525/ as.2005.45.2.302. 303
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persons such as Omar al-Farouk and Commander Ali Gufron® had
performed various terrorism acts and thus posing a big threat to
regional stability.

Meantime, the terrorism movement in Indonesia also needs to
be taken seriously as an alarming trend threatening regional stability.
Bali bombing 1 and 2, bombings in Australian Embassy, the Ritz
Charlton, Poso, and the bombing recently happening in Surabaya and
Sidoarjo last 2018 are some cases worrying the country. Most
recently, the repatriation of ISIS Foreign Terrorism Fighters (FTF)
from Indonesian citizens sparks marked pros and cons. About 6
Indonesians who joined FTF in Syria, such as Al-Roj, Al-Hol, and
Ainisa camps expected to return to Indonesia. The Indonesian
government's official statement based on a special Cabinet meeting
(11/2/2020) stated that they did not plan to repatriate the FTF to
Indonesia.*

This stems response of ASEAN (Association of Southeast
Asian Nations) as a regional organization in Southeast Asia that
focuses on cooperation among member countries to create regional
security and stability. For instance, one of ASEAN's commitments is
stated in the ASEAN Political and Security Community (APSC) and
set forth in the Charter of ASEAN as the constitutive charter of
Southeast Asian countries. As a concrete averment of the ASEAN
cooperation, ASEAN members regularly gather on the ASEAN
Regional Forum (ARF) agenda, a regional meeting to discuss regional
issues, including terrorism.’

Moreover, as a derivative of the ASEAN Charter and in the
context of realizing the APSC, maintaining peace, security, and
regional stability as well as realizing cooperative action or
engagement among countries, ASEAN member countries agreed to
form the ASEAN Convention on Counter-Terrorism (ACCT). ACCT
was established in Cebu, Philippines, on January 13, 2007. This legal
basis is evidence for the ASEAN community’s agreement on the status

3 Kavi Chongkittavorn, “Thailand: International Terrorism and the Muslim
South,” Southeast Asian Affairs, 2004, 267-75.

4 CNN Indonesia, “Pemerintah Putuskan Tak Akan Pulangkan 689 WNI Eks
ISIS. Retrieved from CNN Indonesia,” CNN Indonesia, 2020.

5 Juurgen Haacke and Noel M. Morada, Cooperative Security in the Asia-Pacific:
The ASEAN Regional Forum (New York: Routledge, 2010). 25
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of terrorism as an extraordinary crime. Simultaneously, a tremendous
potential threat to regional sovereignty and security was getting more
prominent due to terrorism crimes.®

On the other hand, there are several challenges to deal with in
order to create regional political and security integration, particularly
concerning with prevention of increasing intensity of terrorism. The
challenges mainly come from the political stance of each member
country who potentially do one of the following:’

a. Refraining from criticizing any fellow countries related to various
domestic problems policies, including those related to human
rights violations;

b. Criticizing any actions of fellow countries as a part of the
intervention.

c. Refusing recognition and sanction while supporting neighboring
rebel groups.

d. Providing political support and assistance for campaigns against
national sovereignty

Therefore, ASEAN member countries' efforts should be made
as an international political stance to overcome terrorism considering
that so far, they have been limited and ineffective in countering
terrorism or maintaining regional security. ASEAN member countries
need thoughtful and effective steps to tackle terrorism and to protect
human rights for their community .

This research has a significant scientific contribution to
upholding human rights through efforts in combating terrorism in
Southeast Asia. More specifically, this research focuses on how
terrorism eradication is supposed to follow legal and regulatory

6 A. Masuhara, The SAGE Handbook of Asian Foreign Policy, ed. Takeshi Inoguchi
(California: SAGE Publications, 2020), https://doi.org/10.4135/9781526436078.n54.
113

7 L Jones, ASEAN, Sovereignty, and Intervention in Southeast Asia (London:
Palgrave Macmillan, 2011),
https:/ /books.google.co.id / books?hl=id &lr=&id=DbKIGm?7x64kC&oi=fnd&pg=PP1
&dq=Jones,+L.+(2012).+ ASEAN,+Sovereignty,+and+Intervention+in+Southeast+Asi
a.+London:+Palgrave+MacMillan&ots=Cr4M8e9lp-&sig=kCdXruKIq4-
FA8q4qKPLFPPy86A&redir_esc=y#v=onepage&q=Jones %252. 45

8 Andrew Chau, “Security Community and Southeast Asia: Australia, the U.S,,
and ASEAN’s Counter-Terror Strategy,” Asian Survey 48, no. 4 (2008): 626-649,
https://doi.org/10.1525/as.2008.48.4.626. 630
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standards as well as the appreciation of human rights. It will
furthermore help the scientific development of international
humanitarian law, human rights law, and law on criminal acts of
terrorism. Conceptually, the aim is to draw a comprehensive picture
of how to overcome terrorism crimes in Southeast Asia through
ASEAN’s power as a regional organization and mutually beneficial
cooperation for its member countries.

Method

The research focused on regulatory through a comparative
approach. This is mainly because several countries in Southeast Asia
have implemented counter-terrorism policies to fight against terrorism.
Meanwhile, the method used to discuss terrorism eradication needs to
analyze the operation of terrorist groups using several methods,
including analysis of existing information.*

Electronic data were comprehensively collected to find out
how dangerous the ideological doctrine of the terrorist network is.
The data encompasses strategy formulation and terrorist attacks
history records, including the form of bomb attacks, cyber attacks, and
other armed attacks. With the nature of this research, its topic on
terrorism deals with an approach to literature.'*

Discussion and Result
Terrorist Groups and Their Liability for the Law

The suppression of criminal acts of terrorism has always been
targeting terrorist groups. A terrorist group is defined as a group of
individuals with an awareness of their ideology and willingness to be
trained, to budge (as FTF), and to act as combatants in the committed
acts of terrorism. The consequences of individuals who are considered

a part of a terrorist group network involve the prohibition of going

9 Irwansyah, Penelitian Hukum: Pilihan Metode & Praktik Penulisan Artikel, ed.
Ahsan Yunus (Yogyakarta: Mirra Buana Media, 2020). 95

10 A. Basu, “Social Network Analysis: A Methodology for Studying Terrorism,”
in Intelligent Systems Reference Library, vol. 65 (Basel: Springer Nature, 2014), 215-42.

11 A. P. Schmid, “The Literature on Terrorism,” in The Routledge Handbook of
Terrorism Research (New York: Routledge, 2011), 460-62.
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abroad, temporary confiscation of assets, and being included in red
immigration records.*?

The latest development in non-international armed conflict has
responded to the times. It is the pressure from the international
community to immediately enact counter-terrorism policies globally.
This pattern is the same as the UN resolutions made after the 9/11
WTC bombing that staggered the international community. Allegedly,
Osama bin Laden, Al-Qaeda, and Taliban networks who are
expanding and developing rapidly in Iraq, Afghanistan, and Pakistan,
were the perpetrators of the incident. Similarly, Israeli attacks on
opposition factions in Palestine are often categorized as Hamas’
terrorists, the same way with the terrorist group in Lebanon,
Hezbollah. Until recently, terrorism networks based in Iraq and Syria,
which today are the foremost executants, continue to grow. Islamic
States of Ira and Syria (ISIS), meanwhile, have become non-state
actors who have either conflict with their native country or commit
terrorist attacks in other countries.'® Therefore, the presence of FTF
has become a distinctive and substantial issue globally.

The interpretation of the war on terror by the United States is
likely a landmark decision for the war on terrorism, where the extra-
territorial principle was carried out to find the perpetrators of 9/11.
The US invasion of Afghanistan and Iraq has killed approximately
700,000 innocent civilians and destroyed infrastructure such as civil

12 K. Roach, Comparative Counter-Terrorism Law (New York: Cambridge
University Press, 2015). 78

13 Derek Jins and Jackson N. Maogoto, Applying International Humanitarian Law in
Judicial and Quasi-Judicial Bodies: International and Domestic Aspects, ed. Solon Solomon
(Springer, 2014),
https:/ /books.google.co.id/books?hl=id &lr=&id=8fosBAAAQBAJ&oi=fnd&pg=PP5
&dq=Derek+]Jins,+e.+(2008).+Applying+International+Humanitarian+Law+in+Judici
al+and+Quasi-
Judicial+Bodie%3B+International+and+domestic+aspect.+London:+Springer.&ots=2
GY9Z1h3hKé&sig=rGP6. 234
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and historical buildings. The invasion causes a bad precedent for
international humanitarian law.**

Therefore, there needs to be a mechanism for recognizing and
accounting for terrorism from parties involved in a non-international
armed conflict based on international humanitarian law mechanisms.
A more comprehensive mechanism and approach in eradicating
terrorism need to be made upon human values. With that realization,
innocent civilians will no longer be the victims of invasion and war.
International security is the mandate of the international legal
mechanisms under the United Nations resolutions.™

The United Nations, through the General Assembly and
Security Council, has drafted international legal regulations derived
from mechanisms intended to tackle terrorism. Moreover, the UN also
promotes the protection of human rights while recognizing terrorism
as an international crime followed by principles of protection for
refugees who are the victims of terrorism in the UN General
Assembly resolution 60/1, agreed on September 20, 2005.1° Also,
Global Counter-Terrorism Strategy is ratified on September 8, 2006.%’

Counter-terrorism strategy in the pillars compiled by the
United Nations related to terrorism eradication encompasses: (Pillar I)
- the counter of terrorism that spreads throughout the world. (Pillar

IT) - the prevention and eradication of terrorism crimes, (Pillar III) -

14 Roberta Arnold and Noelle Quenivet, International Humanitarian Law and
Human Rights Law: Towards a New Merger in International Law (Leiden and Boston:
Martinus Nijhoff Publisher, 2008). 88

15 Ana Maria Salinas de Frias, Katja Samuel, and Nigel White, Counter-Terrorism:
International Law and Practice (Oxford: Oxford University Press, 2012),
https:/ /books.google.co.id /books?hl=id &lr=&id=mhC7TNrTGmcC&oi=fnd&pg=PP
1&dq=Nigel+D.+White,+e.+(2012).+Counter-
Terrorism:+International+Law+and+Practice.+Oxford:+Oxford+University +Press.&o
ts=DUQGBELO00K&sig=Oh7MYPm239TK9nn4b1CQOUpSFRY &redir_esc=y#v=onepa
ge. 43

16 United Nations, “UN Doc A/RES/60/1” (2005).

17 United Nations, “UNGA Res 60/288” (2006).
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constructing the state's capacity in strengthening the role of
combating terrorism under the UN mechanism; (Pillar IV) - the
guarantee of protection of human rights and rules of law.!® In this
case, the method of combating global terrorism must be carried out in
line with international humanitarian law's objectives. The tactical
attacks aimed to take down terrorism must uphold human rights
values, respect legal principles, and protect civil society both at the
regional and global levels so that terrorism can be handled properly

and thoroughly.

ASEAN’s Role to Conduct Counter-Terrorism Policy

As a response to terrorist actions in the ASEAN region, the
ACCT was signed in 2007 then ratified by 6 ASEAN member
countries in 2011. Only in 2013, all ASEAN member countries finally
ratified the ACCT.Y As a regional legal instrument in combating
terrorism, ACCT has the scope and recognition of terrorism types that
are growing globally. In Article II, ACCT states that the types of
recognized terrorism crimes are: (a) Crimes of terrorism and their
relation to aircraft hijacking; (b). Terrorism and attacks on foreign
diplomats; (c). Terrorism and prisoner protection; (d). Terrorism and
the use of treacherous nuclear weapons; (e). Safety protocols on civil
aviation; (f). Terrorism crimes that disrupt international shipping; (g).
Terrorism crimes and the emphasis on bombers; (h). Terrorism crime
financing.

However, a specific issue makes it difficult for the ACCT to
integrate into the actions against terrorism in the region, namely
points substantiated in Article III-IV of the ACCT. It explains that

18 Maria Jiménez Ramos, “The Impact of the Narrative of Victimization: An
Experiment with University Students in Spain,” Behavioral Sciences of Terrorism and
Political Aggression 0, no. 0 (2020): 1-23,
https://doi.org/10.1080/19434472.2020.1856168. 20

19 Borelli, “ASEAN Counter - Terrorism Weaknesses.” 3
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fellow countries are obliged to respect other country's sovereignty.
Consequently, the exclusivity of law enforcement related to the
prosecution of terrorism crimes has hampered ASEAN's steps in the
eradication process. In Article V, furthermore, ACCT only focuses on
preventing terrorism crimes as described in Article II ACCT.

Article V of the ACCT highlights how member countries
strengthen global or cross-border cooperation considering a chance of
terrorism activities in the point-like those committed by the Abu
Sayyaf group. Through the series of terrorism acts, the group moved
to the Sulu border location/Mindanao. Along with it, Sulawesi
became a very strategic area for transit points, war logistics and
weapons administration, and a base for the attack objects. Another
significant attack was also committed by Abu Sayyaf group in mid-
September 2013 and about 30,000 civilian prisoners were captured.
This is not only a trouble for the Philippines, but also a regional
problem since some fishermen from other countries also became
hostages.20 Those obvious matters do not only, therefore, require
cooperative action, but also an establishment and placement of armed
alliance.

The paradox of maintaining state exclusivity in dealing with
terrorism on the pretext of sovereignty in Southeast Asia has
presented an obstacle. It has made regional terrorism activities
intensified. In addition to forming a defense alliance, ASEAN member
countries need to get integrated into a specific criminal law and set
regional jurisdiction for terrorism. This is necessary to be addressed

20 Senia Febrica, “Securing the Sulu-Sulawesi Seas from Maritime Terrorism: A
Troublesome Cooperation?,” Perspectives on Terrorism 8, no. 3 (2014): 64-83,
https:/ /www jstor.org/stable/26297173?seq=1#metadata_info_tab_contents. 68
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because the impact of terrorism creates a worrying regional
instability.?*

To strengthen commitment in eradicating terrorism crimes in
the region, raising awareness is needed to integrate criminal policies.
Additionally, it needs unification of criminal acts of terrorism before
the court and law enforcement officials among member countries that
exceed the jurisdiction of each state or beyond each’s national
jurisdiction.??

Deradicalization Practices in ASEAN

Deradicalization is the primary strategy in eradicating
terrorism. It is a strategic step that a country can take to fight
terrorism. Deradicalization relates closely to religious beliefs.
Cognitive knowledge that both individuals and groups believe is
justified in the activities of terrorism and violence. Additionally, the
common perspectives of moderate peace and education are critical
factors in efforts of deradicalization. However, it should be supported
by strong policies so that deradicalization efforts can be realized,
especially in Muslim countries with a great potential for radicalism.?
For terrorism suspects, efforts to rehabilitate their radicalism within
the prison scope are an effective strategy because it is right on the

target. Besides, law enforcement for terrorism networks performed by

21 Sandy Gordon, “Regionalism and Cross-Border Cooperation against Crime
and Terrorism in the Asia-Pacific,” Security Challenges 5, no. 4 (2009): 75-102,
https:/ /www jstor.org/stable/26460070?seq=1#metadata_info_tab_contents. 85

2 Satria Unggul Wicaksana Prakasa, Basuki Babussalam, and Agus Supriyo,
“Transnational Corruption and Its Impact on Indonesian Jurisdiction,” in 2nd
International Conference of Law, Government and Social Justice ICOLGAS 2020) (Atlantis
Press, 2020), 43-53, https:/ /doi.org/10.2991/ assehr.k.201209.266. 46

2 Sulistiyono Susilo and Reza Pahlevi Dalimunthe, “Moderate Southeast Asian
Islamic Education as a Parent Culture in Deradicalization: Urgencies, Strategies, and
Challenges,” Religions 10, no. 1 (2019), https:/ /doi.org/10.3390/rel10010045. p. 31
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the authorities is another effective effort to prevent the widespread
terrorist radicalization network in the future.?®

Various rehabilitation efforts in the deradicalization agenda
for terrorist groups aim at eliminating the paradigm of violence
justification that the groups believe. By equating perception and
paradigm, further strategies for deradicalization can be implemented
easily. Besides, amnesty efforts can also be given by the state as
compensation for terrorist convicts who undergo the deradicalization
program. These strategies will attest to terrorism networks, terrorism
financing, doctrine models, and law enforcers as a strategy for
eradicating terrorism in a country. Besides, with a social interaction
approach, state repression diminution, and charismatic methods,
jihadist groups will be fully aware that they perform delegitimizing

actions for the violence they committed before.?®

ASEAN Countries” Best Practice to Counter Terrorism

Although the ACCT has become a legal instrument in
combating terrorism in the ASEAN region, its requisite power and
implementation in each ASEAN member country vary. This depends
on the legal politics of terrorism eradication policies in each ASEAN

member countries. The following table shows the comparison of the

2 Jolene Jerard et al., Deradicalisation and Terrorist Rehabilitation : A Framework for
Policy-Making and Implementation, ed. Rohan Gunaratna and Sabariah Hussin (Taylor
& Francis, 2018),
https:/ /books.google.co.id /books?hl=id&lr=&id=7U%DwAAQBAJ&oi=fnd&pg=PT
16&dgq=Rohan+Gunaratna,+and+Sabariah+Hussin+(ed),+Deradicalisation+and+Terr
orist+Rehabilitation+:+A+Framework+for+Policy-
Making+and+Implementation,+Taylor+%26+Francis+Group,+2018.+ProQu. 143

% Omar Ashour, The De-Radicalization of Jihadists: Transforming Armed Islamist
Movements, 1st ed. (London: Routledge, 2009),
https:/ /books.google.co.id/books?hl=id&lr=&id=h6pTaBDybKAC&oi=fnd&pg=PP1
&dq=Ashour,+0.+(2009).+The+De-
Radicalization+of+]Jihadists:+Transforming+Armed+Islamist+Movements+(1st+ed.).
+Routledge&ots=WIr2SjF2v2&sig=NuhX1bzOPZoTLu6iPSAEU0jjBkQ&redir_esc=y#
v=onep. 231
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application of the ACCT and the national laws of each ASEAN
member country in combating terrorism:

Table 1. Practices of ASEAN Countries in Combating

Terrorism26 27282930 313233343536

. Terrorism . Anti-Terrorism Law
Nation o e Terrorism Acts

Organization Enforcement

Indonesia 1. Free Papua | Bali Bombing I, | In 2018, Densus 88 arrested

(BNPT and Movement Bali Bombing II, | people unlawfully. This

Densus 88) (OPM) Bombing at the | wrongly targetting arrest

2. Republic of | Malaysian was experienced by Arifin,

South Embassy, Bombing | a resident of Malang, who

26 Borelli, “ASEAN Counter - Terrorism Weaknesses.” 4

27 Leonard C. Sebastian, “The ASEAN Respond to Terrorism,” UNISCI Discussion
PapersSCI Discussion Paper 2 (2003): 1-8,
https:/ /www.redalyc.org/pdf/767/76711296010.pdf. 5

2 Sholahuddin Al-Fatih and Zaka Firma Aditya, “The Legal Protection Against
Terrorism Suspects In Indonesia (Case Study of The Arrest Process of Terrorism
Suspects By Densus 88),” Legality: Jurnal Ilmiah Hukum 27, no. 1 (2019): 14-26,
https://doi.org/10.22219/jihl.v27i1.8954. 21

2 AA Bagus Surya Widya Nugraha, “Singapura Dan Permasalahan Terorisme”
(Denpasar, 2018),
http:/ /erepo.unud.ac.id/id/eprint/21968/1/258d9fcbf781b6af3ct5bfb9blfcdce5. pdf.
33

30 Stefanie Kam, “LAOS,” in Handbook of Terrorism in the Asia-Pacific (Singapore:
Nanyang Technological University, 2016), 71-84,
https:/ /doi.org/10.1142/9781783269969_0004. 74

31 Alfianti Dwi Rachma, “Perbandingan Hukum Pidana Terhadap Kejahatan
Terorisme Di Indonesia Dan Filipina” (Universitas Pancasakti Tegal, 2020). p. 23

32 Aditya Putra and Diana Lukitasari, “Perbandingan Pengaturan Tindak Pidana
Terorisme Di Indonesia Dan Malaysia,” Recidivie 8§, 1 (2019): 1-12,
https:/ /jurnal.uns.ac.id/recidive/article/view /40611. 5

33 Jbid. Putra and Lukitasari.

34 ICG, “Jihadism in Southern Thailand: A Phantom Menace,” International Crisis
Group, 2017, https://www.crisisgroup.org/asia/south-east-asia/thailand/291-
jihadism-southern-thailand-phantom-menace.

35 (BUREAU OF COUNTER-TERRORISM, 2020)

36 Reuters Staff, “Vietnam Jails 20 for Terrorism over Police Station Bombs,” Reuters,
2020.

no.
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Maluku
(RMS;
Republik
Maluku
Selatan)

Free  Aceh
Movement
(GAM;
Gerakan Aceh
Merdeka)

DII  (Darul
Islam
Indonesia)/ T1
I (Tentara
Islam
Indonesia)
Jamaah
Islamiyah

)

Jamaah
Ansharut
Tauhid (JAT)
Jamaah
Ansharut
Daulah
(JAD)

at the Australian
Embassy, Bombing
at the Indonesian
Stock  Exchange,
Bombing at the
HKBP-Santa Anna
Church, Bombing
at Plaza Atrium

Mall Senen,
Bombing at KFC
Makassar,

Bombing at the
Ritz Carlton Hotel,
Bomb at JW
Marriot Hotel,
Bombing at
Mapolresta
Cirebon Mosque,
and so on

was alleged to be a
perpetrator or involved in
bombing terror in
Surabaya; In 2016, the
community was agitated by
the death of Siyono, a
Muhammadiyah young
man from Klaten who was
the victim of Densus 88's

arrest. Unfortunately,
Siyono could not help to
reveal in  detail the

chronology of the incident
that happened to him
because of his death. Then,
National Police  Chief,
General Badrodin Haiti,
explained that Densus 88
had violated the procedure
of arresting suspected
terrorists: including a) not
handcuffing suspected
terrorists, and b) only
providing one bodyguard
for suspected terrorists. In a
report released by the
Advocacy Division of PP
Muhammadiyah along
with Komnas HAM
(National Human Rights
Commission) and based on
the autopsy results, Siyono
died of a broken rib and
chest, resulting in tissue
damage in the heart organ.
In addition, the autopsy
result reported that there
were no signs of resistance

340
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from Siyono regarding the
bruises around the wrist.
This proof does not
correspond to the statement
of the National Police
Headquarters stating that
Siyono was fighting against
it. ¢). Another arrest took
place on Tuesday
(12/29/2015) in  Solo,
Central Java. Two Solo
residents, Ayom Penggalih
and Nur Syafruddin, were
on their way to the mosque
when they were arrested by
Densus 88, and it was
found out that they were
not terrorists. d). In mid-
May 2014, Densus 88 made
a wrongful accusation in
Solo involving the arrest of
Kadir from Banyu Harjo
Village. e). Another similar
case took place at the end
of July 2013. Densus 88 also
arrested two
Muhammadiyah residents,
who were finally released
because they were later
proven innocent. f). Other
arrests against 14 Poso
residents followed in 2012,
but the arrested were
proven to have no
involvement and were
released.

Singapore
(NSCS and

Singapore
Jamaah

Bombing at McD
in 1965, bombing

In 2001, ISD Singapore
arrested 15 people, 13 of
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ISD (affiliation of | at the Shell oil | whom were JI members.
Singapura) Jamaah refinery complex | In August 2002, ISD
Islamiyah) on Bukom Island, | recaptured 21 people,
the hijacking of | nineteen of whom were ]I
Singapore Airline | members under military
Flight 117 in| training with China and
1991, and others. the United States, as well
as deradicalizing clerical
Muslims by empowering
the potentials of Muslims.
Malaysia Al-Maunah The hijacking of | The government provides
(Pasgeras) Movement Malaysia Airlines | deradicalization  efforts
Malaysian Flight 653 and | for terrorist perpetrators
Mujahidin the hijacking of | or suspected terrorists.
Group Malaysia Airlines | Deradicalization is carried
Malaysian Flight MH370. out with the Human
Militants Development Program to
Group eliminate  the radical
doctrine of terrorists as
well as to train their social
skills so that they have
provisions to re-socialize

with the community
Brunei Not yet found Terrorism act in| Brunei Darussalam is
Darussalam Brunei relatively safe from any
(Internal Darussalam has | terrorist acts even though
Security been reportedly | it is close to Malaysia,
Department never happened. | Indonesia, and the
) However, the | Philippines, in which
Brunei many terrors incidentally
Darussalam have occurred. To prevent

government was terrorism, the Brunei
recorded to have | government has made
deported 4 | regulations outlining
Indonesian preventive measures.
citizens who

were suspected

of being affiliated
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with ISIS.

Thailand
(Hanuman)

Thailand
Pattani
United
Liberation
Organizatio
n

Pattani
Malay
National
Revolution
Line (BRN)

Terrorism acts in
Thailand mostly
happen in the

Pattani area
where many
ethnic Malay-
Muslims live.
Some

deportation cases
of Thai nationals
in Malaysia were
also dominated

by Pattani
residents.

Overall, in a 2019
report by US
Embassy, the
number of
insurgent terrorist
attacks and
related fatalities

decreased  from
the previous year;

However, a
November 5
attack at a
security

checkpoint in Yala

killed 15, making

it the single
deadliest  attack
attributed to
southern

insurgents  since
2004. Attacks in
2019 were
primarily

The government held a
dialogue with several
institutions, including
those involving BRN
(Barisan Revolusi Nasional),
the National Council for
Peace and Order (NCPO),
and The Majlis Syura

Patani (Patani
Consultative Council,
MARA Patani)
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confined to
Thailand’s
southernmost
provinces,
although a set of
coordinated
small-scale
explosions in
Bangkok in
August is widely
believed to be
linked to the Deep
South
Insurgency.
Terrorist methods
primarily
included
shootings, arson,
IEDs, and
VBIEDs.

Vietnam

Not
found

yet

In 2020, the Ho Ci
Minh City Court
sentenced 20
people involved in
the terror bombing
of the police
station to
imprisonment.
Terrorism acts in
Vietham were not
committed by
militants or
terrorist  groups
but were triggered
by disappointment
with the
government,

including the

Vietnam still relies on the
2009 Penal Code
Amendment to combat
terrorism and emphasizes
criminal justice response to
combat the threat of
terrorism.
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Communist Party.

Philipines New 2001 killing of | The deployment of US

(The People's foreign tourists in | troops in the Southern

National Army Southern Philippines and adding

Counter- Abu Sayyaf | Philippines, 2001 | funding to tackle terrorism

Terrorism Group attack in Manila, | in Mindanao

Action Group (ASG) 2002 Bombing at

(NCTAG) MNLF Philippine military

dan Moro Islamic | base at Zamoanga,

Anti- Liberation 2003 Bombing at

Terrorism Front (MILF) | Davao City

Council) Airport, and 2004

ferry hijacking

Cambodia Khmer Grenade throwing | Forming the Royal
Rouge rebels | and establishment | Cambodian Army Forces
Cambodian | of Cambodian | (RCAF) in collaboration
Freedom government with the US military in the
Fighter agencies in the | form of information and
(CFF) United States intelligence sharing,

supervision of financial
transactions, and access to
the use of US aircraft.

Lao PDR . Hmong Bombing in public | Using military force to
minority places and public | oppress ethnic minorities,
ethnic facilities since 2000 | such as the Hmong. This

. Anti- and killings aimed | method is deemed useful
communist | at the Lao | enough to narrow the
in exile government movement of terrorism in

. Disaffected Laos dominated by ethnic

member  of
Lao military

. Laos

Patriotic
Front (LPF)

. Meo

Tribesmen

. Ethnic

Liberation

minorities and factions
expecting to break free
from the sovereign Laos
government.
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Organization
of Laos
(ELOL)

7. Laos United
Liberation
Front (LULF)

8. United
National
Front for
Liberation of
Laos
(LPNLUF)

9. Lao National
Liberation
Front (LNLF)

10.Royal  Lao
Democratic
Government
(RLDG)

Myanmar

1. North Korea
Agent

2. United
Liberations
Front of
Assam

3. United
National
Liberation
Front

4. Arakan
Rohingya
Salvation
Army
(ARSA)

5. Vigorous
Burmese
Student
Warriors

Bombing in
Rangoon 1983, in
Yangon 2005 and
2010, killings and
ethnic cleansing,
and genocide
against Rohingya
Muslims in
Rakhine, Arakan.

The Myanmar government
establishes the terrorist
label through law. The
terrorist label is attached to
the rebel group. Regarding
the crackdown on terrorism
in Myanmar, the
government uses all forms
of its military power, even
when the cases in the
Rohingya arose.
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The table shows that each ASEAN member country has its
own characteristics whether in the model or form of terror they
experience, affiliation with terrorist organizations to the prosecution
of terrorists or suspected terrorists. Additionally, there are three
models of methods or approaches that the ASEAN member countries
take in eradicating terrorism, namely: 1) Preventive action in Brunei
Darussalam and Vietnam; 2) Repressive action by the police in
Indonesia (in an emergency condition, the military will also be
accompanied by other elements of the National Armies and State
Intelligence Agency like in Malaysia and Singapore; 3) Extra
repressive action through full military force in the Philippines,
Thailand, Cambodia, Myanmar, and Laos.%’

The table also implies that the definition of terrorism varies in
each country. For example, in Indonesia, JI, JAD, and JAT are referred
to as terrorist organizations, while OPM and RMS and their affiliates
are only referred to as the Armed Criminal Group (Kelompok Kriminal
Bersenjata/KKB). In fact, practically, both JI and OPM use violence
and murder while justifying any means to oppose the government.
The same thing happens in Myanmar, Laos, Thailand, and the
Philippines. The terrorist label is pinned by the state with a variety of
legal instruments that the state own. It is prone to be interpreted as an
attempt of the state to silence their opponents or opposition while
eliminating minorities. In fact, eliminating groups labeled as terrorists
potentially violate human rights since it was performed arbitrarily.*
Unfortunately, ASEAN countries have made regulations, bodies, or
institutions in counter-terrorism actions according to their respective

understandings and needs as clear in table 2 below.

% Ong Keng Yong, “Advancing Multilateral Efforts in Counter Terrorism and
Security in Southeast Asia,” Military Technology 31, no. 12 (2007): 18-23.

38 Achmad Irwan Hamzani et al., “The Trend to Counter Terrorism in Asean,”
Journal of Advanced Research in Dynamical and Control Systems 12, no. 7 (2020): 105-13,
https:/ /doi.org/10.5373 /JARDCS/V1217/20201990. 110
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Table 2. Regulations in ASEAN Countries in Combating Terrorism

and Its Technical Team?® %°

Country Formal Policy

Indonesia

1.

Instruction of President of the Republic of Indonesia Number

5 the Year 2002

Law of the Republic of Indonesia Number 5 the Year 2018

that amended Law Number 15 the Year 2003 concerning the

Establishment of Government Regulation in Lieu of Law

Number 1 the Year 2001 concerning the Eradication of

Criminal Acts of Terrorism.

Cooperation with the United States Government.

Attorney General of the Republic of Indonesia

established Terrorism and Transnational Crime Task

Force (TTCTE).

Official Institution built for Counter-Terrorism, such as:

Gegana Brimob Detachment

Densus 88 (POLRI or Polisi Republik Indonesia)

Counter Terror Desk

National Agency for Counter-Terrorism (BNPT; Badan

Nasional Penanggulangan Terorisme)

e.  TNI or Tentara Nasional Indonesia (Dengultor) and state
intelligence agency.

o o T

39 Hamzani et al.
40 Kam, “LAOS.”
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Thailand

. Supreme Command of the Royal Thai Armed Forces that

move on the operational level of counter-terrorism.

. Counter-Terrorism Program by Royal Thai Navy.
. The National Security Council (NSC) is led by the Thai

Foreign Ministry.

. Thailand Maritime Enforcement Coordination Center (THAIH

MECCQ).

. Martial Law Against Insurgency in Southern Thailand

(Military Emergency and Curfew in Pattani, Yala, and
Narathiwat Areas, 2004).

. Expansion of Counter-Terrorism Handling in the financial,

Transnational Corporations/ TNC, and drug sectors.

Malaysia

. Internal Security Act (ISA).
. Penal Code.
. Special Motion Regimen under the training of British 22nd

SAS.

Myanmar

. Ratification of the ASEAN Convention on Counter-Terrorism

in 2012.

. The legalization of Strategic Counter-Money Laundering

and Countering the Financing of Terrorism (AML/CFT)
Policy Deficiencies in 2011.

. The Policy or Law on Counter-Terrorism is still limited to the

Criminal Justice System.

Singapore

. Internal Security Act.
. Singapore Armed Forces Act, forming the special forces of|

the Air Marshal Unit.

. Police MRT Unit.
. Singapore Special Operations Force, Special Operations

Command, Chemical, Biological, Radiological, and
Explosive Defence Group.

. Law concerning Money Laundering Elimination/Counter-

Terrorist Financing Regimes.

. Military Training with China and the United States.
. STEBIS IGM-Indonesia. Deradicalization of Muslim clerics

by empowering the potential of Muslims.
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National Plan to Address Terrorism and its Consequences
(2002).

Philippines | 2. Autonomous Region of Muslim Mindanao
(ARMM),

3. Freedom Eagle Operation, 2002 in the form of the
deployment of U.S. military personnel in the
Southern Philippines.

4. $92 million funding support for military assistance in|
Mindanao in2001.

5. A mixed anti-terror Unit between the Armed Forces of the
Philippines and the Philippines National Police.

6. Establishment of Special Force Regiment to deal with
terrorism.

1. Cooperation with the UN by Supporting UN Security
Council Resolution Number 1368 and 1373 on the War on
International Terrorism.

Cambodia | 2. The formation of Royal Cambodian Army Forces (RCAF) in
cooperation with the United States Military in the form of
information sharing and intelligence, supervision of
financial transactions, and access to the use of United States
aircraft.

3. The formation of Royal Cambodian Armed Forces '911
consisting of Commander Battalion.

4. Ratification of 4 International Conventions to fight
Terrorism.

5. Inauguration of the establishment of the secretariat of the
Cambodian National Counter-Terrorism Committee (NCTC).

1. Anti Terrorism (Financial and other Measures) Act.

2. Prevention and suppression of terrorist acts.

Brunei 3. National security-related program.

Darussala 4. Travel and border safety.

m 5. Generating awareness.

6. Cooperation on information exchange.

7. Biological attack.

Vietnam 1. Amendment of Penal Code Year 2009.

2. Emphasis on criminal justice response to combat the threat of]

terrorism.
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—

Collaboration with UNODC in 2012

2. Participation in pro-counter terrorism initiatives at a bilateral
level with the US and multilateral level with the UN and
ASEAN

3. Military suppression in progress

Laos

The differences in regulations and practices of eradicating
terrorism shown by countries in ASEAN ultimately provide a clear
pattern of response. ASEAN countries have not handled terrorism in
the same way. For example, Malaysia and Thailand have relied on
more coercive and militaristic responses, whereas Indonesia and
Singapore have mostly adopted a non-militaristic, especially law
enforcement approach to tackling the problem.*! The difference in the
pattern of prosecution against terrorism also has an impact on
pledging the protection of human rights during the process of

combating terrorism in each country.*?

Human Rights Protection Related to Terrorism in ASEAN

Human rights are fundamental rights of individuals to be
protected and not repressed by the state, since its nativity is based on
the Universal Declaration of Human Rights in 1998. Categorically,
human rights are divided based on: (1) Civil and political rights as
regulated under the International Convention on Civil and Political
Rights (ICCPR); (2) Economic, social and cultural Rights regulated

under the International Convention on Economy, Social and Cultural

4 See Seng Tan, “After Marawi: Military * s Regional Role in Counter-
Terrorism ?,” RSIS Commentary, no. 016 (2018): 2016-18,
https:/ /www rsis.edu.sg/wp-content/uploads/2018 /01/CO18016.pdf. 218

4 Ridwan Arifin and Muhamad Adji Rahardian Utama, “Future Impact of the
Asean-Russia Law Declaration to the International Terrorism: Can We Combat
Terrorist without War?,” Russian Law Journal 8, mno. 2 (2020): 4-27,
https:/ /doi.org/10.17589/2309-8678-2020-8-2-4-27. 23
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Rights (ICESCR), as well as; (3). The rights for development*® as the
third generation of human rights.

Efforts to protect human rights in the eradication of terrorism
are a key issue for the United Nations in establishing standards and
mechanisms for combating terrorism. This is as mandated in the
Universal Declaration of Human Rights and various derivative
Human Rights Covenants. In addition, the acts to avoid repression
and extra-judicial killings and to prioritize the due process of law are
determinants in the eradication of global terrorism.* Prioritizing the
eradication of terrorism with a human rights paradigm is the key to
realize human rights protection.

Respect for human rights in ASEAN has become an imperative
norm. Furthermore, it has Human Rights Bodies as regulated in
Article 14 of the ASEAN Charter. However, the effectiveness of the
Agency has not been felt by people of the region, especially victims of
terrorism. Likewise, there is a lack of concern about how to get
recovered from terrorism with zero loss and victims as well as a little
guarantee for a sense of security at a place to live in the area.*

In order to conduct equal values in eradicating terrorism and
protecting human rights, there are at least four conditions, according
to Alex Conte, for ASEAN member countries need to establish and
apply: (1). Laws concerning the eradication of terrorism and its full
compliance with human rights law; (2). Limited rights and freedoms

in terrorism eradication by means of restrictions protected by legal

4 D. Stewart, Terrorism and Human Rights: The Perspective of International Law
(Washington DC: Middle East Institute, 2018),
https://doi.org/10.2307/resrep19954.7. 112

44 Axel Dreher, Martin Gassebner, and Lars-H. Siemers, “Does Terrorism
Threaten Human Rights? Evidence from Panel Data,” Journal of Law & Economics 53,
no. 1 (2010): 65-93, https:/ /doi.org/10.1086/596021. 68

4 Victor Asal, K Deloughery, and A Murdie, “Responding to Terrorism? Human
Rights Organization Shaming and Terrorist Attacks,” Studies in Conflict & Terrorism
39, no. 3 (2016): 240-59, https:/ /doi.org/10.1080/1057610X.2015.1093887. 245
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norms; (3). Legislation concerning terrorism eradication and its
practice prioritizing legal processes; (4). Legislation concerning
terrorism eradication with the right to consider human rights
depending on the factual situation and conditions; (5) Legislation
concerning terrorism eradication in terms of restricting human rights
with proportional enforcement.*®

Currently, ASEAN had already worked on the ASEAN Inter-
Governmental Commission on Human Rights (AICHR) as a body that
monitors the implementation of principles on promoting and
protecting human rights for all member countries. The establishment
of this body is a mandate of The Charter of ASEAN. AICHR is
supposed to be a significant carrier for all member countries in order
to promote the development of strong human rights and to eradicate
terrorism in the region.*’

Under the Charter of ASEAN mechanism, ASEAN member
countries agreed on the ASEAN Convention on Counter Terrorism
(ACCT) which was signed in Cebu, the Philippines in 2007. At the
regional agreement agenda, it has been agreed for cooperative means
among ASEAN member countries to (a). take strategic steps to
prevent terrorism act, including the exchange of information; (b).
discontinue funding, plans, and facilities that support terrorist
activities in the region; (c). hinder the movement of terrorist groups
through effective border surveillance, including the identification of
travel documents held through the Foreign Terrorism Fighters (FTF)
mechanism; (d). build capacity and cooperative techniques among
member countries to counter terrorism; (e). promote public awareness

46 A. Conte, Handbook on Human Rights Compliance While Countering Terrorism
(London: Global Center on Cooperative Security, 2008),
https:/ /doi.org/10.2307 /resrep20370. 78

47 Abubakar Eby Hara, “The Struggle to Uphold a Regional Human Rights
Regime: The Winding Role of Asean Intergovernmental Commission on Human
Rights (AICHR),” Revista Brasileira de Politica Internacional 62, no. 1 (2019),
https:/ /doi.org/10.1590/0034-7329201900111. 54.
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in terrorism eradication in the region through peace dialogue; (f).
enhance the strategy to guard the border areas both land and sea; (g).
increase intelligence activities, exchange and sharing information
among member countries; (h). increase cooperative activities among
member countries by enhancing the database of terrorism groups
through ASEAN’s special agency appointed by the parties; (i).
strengthen the capacity of the state in anticipating the use of chemical,
biological, radiological, and nuclear (CBRN) weapons, cyber
terrorism, and various developed models; (k). build research capacity
related to counterterrorism; (I). utilize video conferences and
teleconferences for prosecution; (m). ensure that parties suspected of
being actively involved in terrorism crimes have access to justice
under the law.

The issue of eradicating terrorism in the region does not only
stop at regional agreements but also relates to efforts to build political
commitment.*® This eradication continues to build an integrated
culture among ASEAN member countries in the context of building a
stronger commitment to eradicate terrorism.* However, exclusive
perspectives and reluctance to cooperate on the grounds of defending
national sovereignty and jurisdiction often become common obstacles.
In fact, an open and inclusive paradigm in political security matters

and is a priority to carry out immediately.*

48 Niklas Swanstrom, “Southeast Asia’s War on Terror: Who Is Cooperating
across Borders?,” Harvard Asia Quarterly 9, no. 1 (2005),
https:/ /web.a.ebscohost.com/abstract?direct=true&profile=ehost&scope=site&autht
ype=crawler&jrnl=15224147&AN=18820016&h=081b27VqalmHxUMzj5qWG1GiEPak
NbFiByGFsKUmrjSyzqlxAkef5Y1LBAd4F %2BI90RCPbCrliNidmEFXanZPG4Q%3D %3
Dé&crl=c&resultNs=AdminWebAuth&resultLocal=E. 65.

49 A. Acharya, Constructing a Security Community in Southeast Asia : Asean and the
Problem of Regional Order (ProQuest Ebook Central, 2014). 98.

% Rizal Sukma, “The ASEAN Political and Security Community (APSC):
Opportunities and Constraints for the R2P in Southeast Asia,” The Pacific Review 25,
no. 1 (2012), https:/ /doi.org/10.1080/09512748.2011.632975. 43.
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Conclusion

Barriers among ASEAN member countries in eradicating
terrorism on the pretext of sovereignty and exclusive jurisdiction need
to be taken down by establishing defense alliances so that regional
solidity and security integrity will increase. In addition, awareness
and willingness to integrate criminal policies, the unification of
criminal acts of terrorism court, and prosecution by law enforcers
among member countries that exceed the jurisdiction of the state
(beyond the national jurisdiction) are essential. More importantly, it is
vital to ensure that human rights are not violated in the eradication of
terrorism. The implementation of counterterrorism should also
guarantee the security and peace of civil society, promote law
enforcement, and give access to justice for victims of terrorism.
Sharpening the effectiveness of Human Rights Bodies” role in ASEAN
as a regional body that guarantees the eradication of terrorism is
compulsory to protect human rights in Southeast Asia.
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The Urgency of Restorative Justice

concludes that restorative justice is urgent to use in medical
disputes for both criminal and civil cases. This is evident in the
will of the Health Law which prioritizes mediation as the first
mechanism before being brought to trial. Furthermore, the use
of restorative justice in medical dispute resolution is driven by
the presence of three conditions: First is structural challenges
among law enforcers and their limited capabilities in dealing
with complex medical cases; Second is the condition of
Indonesian correctional institutions which is overburdened and
unable to provide maximum output, and the third is the
relatively low number of Indonesian health workers.
Keywords:

Medical Disputes; Restorative Justice; and Health Law

Abstrak

Sengketa Medis di Indonesia telah diatur dalam beberapa
peraturan perundang-undangan. Namun, pertanyaan penting
yang perlu diajukan yaitu apakah peraturan yang ada telah
menjamin kedilan bagi pasien dan dokter. Penelitian ini
bertujuan untuk menganalisis urgensi prinsip keadilan
restoratif dalam penyelesaian sengketa medis. Penelitian ini
merupakan penelitian hukum normatif yang mengkaji data
sekunder. Pengumpulan data dilakukan dengan studi pustaka
(library research), yaitu kegiatan pengumpulan data yang berasal
dari berbagai literatur. Penelitian ini fokus pada asas-asas
hukum dengan pendekatan dokrinal. Kesimpulan dari
penelitian ini adalah bahwa prinsip keadilan restoratif penting
diterapkan dalam kasus medis, pidana, maupun perdata. Ini
misalnya dapat dilihat dari i’tikad baik dalam Hukum
Kesehatan yang mempriorotaskan mediasi sebagai mekanisme
pertama sebelum dibawa ke pengadilan. Dalam konteks
sengketa medis, prinsip keadilan restoratif menjadi urgen
untuk diterapkan sedikitnya karena tiga hal; pertama adalah
tantangan struktural di kalangan para penegak hukum serta
kemampuan mereka yang terbatas dalam menghadapi kasus
medis yang biasanya kompleks. Kedua, kondisi lembaga
pemasyarakatan Indonesia yang over kapastias sehingga tidak
mampu memberikan output yang maksimal; dan ketiga adalah
jumlah tenaga kesehatan di Indonesia yang relatif rendah.

Kata Kunci:
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Introduction

Doctors are required to work to the best of their abilities, giving
their all to each patient. If the results of the doctor’s efforts are not the
same as what the patient expected, the patient can claim them.! This
can result in filing a claim and lawsuit to the police and even filing a
civil lawsuit against the doctor because the doctor has committed
negligence.2

Data from the Indonesian Medical Discipline Honorary Council
(MKDKI) show that 80% of the 135 cases that have been reported are
due to poor communication between doctors and patients. This
demonstrates that medical disputes start from patients” dissatisfaction
because some doctors are considered not completing their work as
promised or expected. This makes the patients or their family
members look for the cause of the dissatisfaction. It may be due to
violations that indicate an unlawful act was committed in the process
of performing the medical treatment. This may occur if there is an
assumption that the therapeutic contract is not fulfilled or violated by
the doctor.3

The increasing number of claims and lawsuits filed by the
people is usually considered as a failure of treatment performed by
doctors, although an increasing number of lawsuits against doctors
and hospitals shows that people are starting to realize their rights in

1 M. Flynn, ‘Medical Malpractice - Medicolegal Perspectives: Negligence, Standard
of Care’, in Encyclopedia of Forensic and Legal Medicine: Second Edition, ed. by Jason
Payne-James and Roger W B T - Encyclopedia of Forensic and Legal Medicine
(Second Edition) Byard (Oxford: Elsevier, 2015), Pp- 365-69
<https:/ /doi.org/10.1016 /B978-0-12-800034-2.00284-6>.

2 Yuan Li and others, “A Comparison of Malpractice Lawsuits Mediated and
Judged in Court in China’, Journal of Forensic and Legal Medicine, 54 (2018), 109-13
<https:/ /doi.org/10.1016/].jflm.2018.01.002>.

3 Matias Eduardo Diaz Crescitelli and others, ‘Relational Dynamics Involved in
Therapeutic Discordance among Prescribers and Patients: A Grounded Theory
Study’, Patient Education and Counseling, 2021
<https:/ /doi.org/10.1016/j.pec.2021.05.041>.
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the health sector. The claims are commonly based on the negligence of
doctors in performing their duties. This can be seen in many cases.

First, the medical case in the Cassation Decision of Supreme
Court Number 365 K/Pid/2012, which sentenced dr. Dewa Ayu
Sasiary Prawani and two of her friends. Second, the medical dispute
case in the Cassation Decision Number 1110 K/Pid.Sus/2012
experienced by dr. Bambang Suprapto. He was charged with
practicing medicine without a license and failing to fulfill his
obligations to provide medical services in accordance with
professional standards and standard operating procedures. Third, the
case of dr. Arif Mustika Jufriansya and dr. Rudy Eko Fitranto in the
decision of the Central Jakarta District Court Number
1760/ Pid.Sus/2016/PN.Jkt.Pst. They were detained by the police
officers for negligence and practicing medicine without a permit.
Fourth, the medical case of dr. Harun Rosidi in Blitar District Court
Decision Number 233/Pid.B/2016/PN.Blt. dr. Harun Rosidi was
charged with practicing medicine without a registration certificate.
Fifth, Suharto’s medical case in the Singkawang District Court
Decision Number 16/Pid.Sus/2017/PN.Skw. The verdict stated that
defendant Suharto had been legally and convincingly proven guilty of
committing a criminal act using tools, methods, or other means of
providing services to the public that gave the impression that he was
a qualified doctor.

The cases above were resolved through litigation and led to a
long legal process through all levels of legal remedies.> This makes it
inefficient in addition to the ending in which some accusations were
proven while some others were dropped. Meanwhile, not all parties
benefited from the process. For this reason, it is essential to conduct a
study on the issue of medical dispute resolution and ways for all
parties to obtain justice without focusing on bringing each other

4 Rajkumar Cheluvappa and Selwyn Selvendran, ‘Medical Negligence - Key Cases
and Application of Legislation’, Annals of Medicine and Surgery, 57 (2020), 205-11
<https:/ /doi.org/10.1016/j.amsu.2020.07.017>.

5 Charles M. Balch and others, ‘Personal Consequences of Malpractice Lawsuits on
American Surgeons’, Journal of the American College of Surgeons, 213.5 (2011), 657-67
<https://doi.org/10.1016/j.jamcollsurg.2011.08.005>.
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down. In this case, restorative justice® is the lens through which we
should examine this problem.

Restorative justice is a victim-centered response to crime that
allows the victim, the offender, their families, and community
representatives to address the harm caused by the crime. This concept
emphasizes the interests of victims and their families by seeking to
recover the damage and losses suffered by victims of criminal acts.
Restorative justice is a concept of resolving a particular crime that
involves both parties to jointly seek solutions.

Studies on medical disputes resolution in Indonesia have been
conducted for a long time. Scholars have discussed medical dispute
resolution from a variety of perspectives. For instance, Novianto
wrote about the medical dispute resolution model out-of-court. He
focuses on the ideal model of medical dispute resolution in Indonesia,
which involves the establishment of an alternative dispute resolution
body.” Yuniza, on the other hand, conducted research on the direction
of health regulation policy during the era of autonomy in Indonesia.
Yuniza's research focused on the regional decentralization of health
budgeting.8 A more pertinent subject for this paper is Mulyadi's work.
Mulyadi's research examines the process of resolving medical
malpractice cases via litigation and non-litigation.”0 Apart from the
three studies mentioned previously, Herlianto's work discusses the
use of penal mediation as a means of resolving medical malpractice
cases.!! Researches mentioned above are devoted to medical disputes.

6 Ahmad Syaufi, Diana Haiti, and Mursidah, ‘Application of Restorative Justice
Values in Settling Medical Malpractice Cases’, International Journal of Criminology and
Sociology, 10.7 (2021), 103-10 <https://doi.org/10.6000/1929-4409.2021.10.14>.

7 Widodo Tresno Novianto, Alternatif Model Penyelesaian Sengketa Medik Di Luar
Pengadilan Melalui Lembaga Penyelesaian Sengketa Medik Dalam Pelayanan Kesehatan
(Surakarta: Sebelas Maret University Press, 2014).

8 Mailinda Eka Yuniza, “Arah Kebijakan Pengaturan Bidang Kesehatan Pada Era
Otonomi Luas’ (Yogyakarta: Universitas Gadjah Mada, 2016).

9 Mulyadi Deri, ‘Penyelesaian Kasus Kelalaian Medik Melalui Litigasi Dan Non
Litigasi Di Indonesia’ (Padang: Universitas Andalas, 2019).

10 Deri Mulyadi and others, “‘Medical Negligence Dispute Settlement in Indonesia’,
Indian  Journal of Forensic Medicine and Toxicology, 144 (2020), 4229-33
<https:/ /doi.org/10.37506/ijfmt.v14i4.12304>.

11 S Herlianto, “‘Mediasi Penal Sebagai Alternatif Penyelesaian Perkara Malpraktik
Kedokteran” (Semarang: Faculty of Law, Diponegoro University, 2015).
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Apart from those described above, there are still many works in
Health law, for example, the works of Susila (2020),2 Pakpahan
(2021),%3 and Irfan (2019).14

However, none of the works comprehensively establish
restorative justice as a basis for resolving medical disputes. Indeed,
Herlianto made numerous references to resolving medical disputes
through mediation. However, his research is limited to the application
of penal mediation in cases of medical malpractice. In the gap of that,
this work focuses on examining why restorative justice should be
applied in the resolution of medical disputes in Indonesia. This is
significant given that previous works did not include restorative
justice as a model or principle of medical conflict resolution.

Substantively, medical dispute resolution based on restorative
justice is very essential for several reasons. First, the quantity of
medical disputes has increased significantly throughout the years.'>
Second, based on normative juridical perspective, there are
inconsistencies in the norms governing the rights of patients to file a
claim for alleged violations of professional standards or malpractice in
the health sector.® Third, an empirical study of medical cases shows
that the settlement procedure is not taken through the Indonesian
Medical Discipline Honorary Council (MKDKI). Fourth, the
complexity of the medical case is not easily understood by law
enforcers, such as investigators (POLRI), public prosecutors, and
judges who implement the ius curia novit principle. Medical

12 Muh Endriyo Susila, ‘Implementing Dispute Resolution Mechanisms for RESOL
Ving Medical Malpractice Cases in Indonesia: Problems and Prospects’ (Kuala
Lumpur: Ahmad Ibrahim Kulliyyah of Law, International Islamic ..., 2020).

13 Kartina Pakpahan, O K Isnainul, and Emir Syarif Fatahillah Pakpahan,
‘Mediation As An Alternative For Medical Dispute Resolution Between Doctors And
Patients In Approval Of Medical/Medical Actions’, South East Asia Journal of
Contemporary Business, Economics and Law, 24.3 (2021), 173-86.

14 Mohammad Irfan, ‘Mediation as A Choice of Medical Dispute Settlements in
Positive Law of Indonesia’, Sociological Jurisprudence Journal, 2.2 (2019), 116-21.

15 Garry Shewan, ‘A Business Case for Restorative Justice’, London:
Restorative  Justice ~ Council. ~ Http;//Www.  Restorativejustice. ~ Org.
Uk/Resource/The_ Business_case_for_restorative_justice_and_policing, 2010, 1-15.

16 B. M. Dickens, ‘Patients” Rights’, in Encyclopedia of Applied Ethics, ed. by Ruth B T
- Encyclopedia of Applied Ethics (Second Edition) Chadwick (San Diego: Academic
Press, 2012), pp. 370-79 <https:/ /doi.org/10.1016/B978-0-12-373932-2.00160-5>.
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complexity, for instance, relates to the task of distinguishing the
actions of a medical professional whether it falls into the category of
malpractice or medical risk —that exists in every medical action with
different levels.1”

Method

This is normative legal research. The data was gathered through
library research which consisted of numerous publications.!8 The
study focuses on legal principles, legal systematics, and legal
synchronization related to restorative justice-based medical dispute
resolution. It is descriptive and prescriptive analysis research aiming
to analyze the medical dispute resolution model based on restorative
justice.’ This study uses a doctrinal approach, considering that the
focus of research on medical dispute resolution is restorative justice-
based. The data analysis technique in this study uses the principle of
logical deduction, namely, concluding a general problem to concrete
issues. The data obtained in this study are derived from literature
studies on primary, secondary, and tertiary legal materials and
analyzed by deductive logic, taking into account the concept of law as
positive norms in the national legislation system.20

Discussion and Result
Medical Dispute Resolution in Indonesia

The resolution of medical disputes in Indonesia is basically the
same as other disputes in general. Medical disputes can be resolved
through litigation mechanisms (procedural law and judicial
administration) and non-litigation approaches (non-procedural law

17 Gagan Grewal and others, ‘Does Knowledge of Medical Risk Influence Patient
Decision for Same Day Discharge Following Primary Shoulder Arthroplasty: A
Randomized Control Trial’, Seminars in Arthroplasty JSES, 31.2 (2021), 353-59
<https:/ /doi.org/10.1053 /j.sart.2021.02.008>.

18 Lego Karjoko, Zaidah Nur Rosidah, and I Gusti Ayu Ketut Rahmi Handayani,
‘Refleksi Paradigma Ilmu Pengetahuan Bagi Pembangunan Hukum Pengadaan
Tanah’, Bestuur, 7.2 (2020), 1 <https:/ /doi.org/10.20961/bestuur.v7il.42694>.

19 Zaidah Nur Rosidah, ‘Coherence of the Rules of Sharia Against Pancasila’,
Bestuur, 8.1 (2020), 40 <https://doi.org/10.20961/bestuur.v8il.42723>.

20 Triwanto Triwanto and Esti Aryani, “The Urgency of Granting Authority to
Assess Corruption  Justice Collaborators’, Bestuur, 8.1 (2020), 60
<https:/ /doi.org/10.20961 /bestuur.v8il.42720>.
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and non-court procedures). Medical dispute resolution through
litigation can be taken in the form of both criminal cases and civil
cases.2 The medical dispute resolution through litigation in criminal
cases begins with a medical malpractice claim which is then justified
as a medical crime by police officers. A medical crime is an act
performed by a doctor by using his professional abilities incorrectly
and fulfills the criteria of a crime, such as negligence and
intentionally.22

A medical action cannot only be filed to the criminal court, but
also to the civil court. Unlike the criminal mechanism case settlement
mechanism, the civil mechanism does not involve the police and
prosecutor’s office. It runs between parties, i.e., the doctor (midwife,
nurse, or hospital) and the patient or his/her family. Therefore, the
civil litigation mechanism focuses on the legal relationship between
doctors and patients. This means that a medical action will be viewed
from the point of view of the legal relationship between doctor and
patient.?

The legal relationship begins when the treatment process occurs.
Indirectly, there has been a mutual agreement between the doctor and
the patient, as a “transaction” between the two parties in terms of
Health called a therapeutic transaction. Transaction means an
agreement that gives birth to a reciprocal relationship between two
parties regarding a matter. It contains so-called informed consent,
namely a statement of accepting or refusing treatment after receiving
information from the doctor before giving consent for medical action.
This relates to the right to individual autonomy and self-
determination as the basis of human rights. In addition, this can also

2L.G.AK. Rachmi Handayani, Lego Karjoko, and Abdul Kadir Jaelani, ‘Model
Pelaksanaan Putusan Mahkamah Konstitusi Yang Eksekutabilitas Dalam Pengujian
Peraturan Perundang-Undangan Di Indonesia’, Bestuur, 7.1 (2019), 36-46
<https:/ /jurnal.uns.ac.id/bestuur/article/view /42700>.

2 Jty Shurtz, “The Impact of Medical Errors on Physician Behavior: Evidence from
Malpractice Litigation’, Journal of Health Economics, 32.2 (2013), 331-40
<https:/ /doi.org/10.1016/j.jhealeco.2012.11.011>.

2 Siti Rahma Novikasari, Duc Quang Ly, and Kerry Gershaneck, “Taxing Micro,
Small and Medium Enterprises in Yogyakarta: Regulation and Compliance’, Bestuur,
9.1 (2021).
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prevent fraud or coercion, or in other words, the approval of medical
action is a doctor's permission for the patient's interests.2*

In addition to the litigation settlement of cases above, medical
dispute resolution can also be performed through a non-litigious
mechanism. Among such methods is medical dispute resolution
through the Medical Ethics Honorary Council (MKEK), the
Indonesian Medical Discipline Honorary Council (MKDKI), the
Consumer Dispute Settlement Agency (BPSK), and Alternative
Dispute Resolution (ADR). Procedures consist of mediation,
consultation, negotiation, and reconciliation.

Nearly all disputes can be resolved with ADR, both civil and
criminal disputes. In Indonesia, however, criminal cases tend to be
resolved through litigation involving the police and the Attorney
General’s Office. The ADR tends to accommodate civil cases along
with the investigation process. It can also be resolved by non-
litigation, e.g., through penal mediation by utilizing the principle of
opportunity in Article 35 letter c of Law of the Republic of Indonesia
Number 16/2004 concerning Prosecution of the Republic of
Indonesia.

It is theoretically justified that mediation should be able to be
performed at the prosecution level as well as at a court hearing with
considerations on legal certainty, legal benefits, and legal justice.26 The
argument is that if penal mediation is performed at the prosecution
level, the principle that can be used is the principle of opportunity,
i.e., an idea that gives the prosecutor the authority to set aside cases,
even though there is sufficient evidence, for the public interest, both

2+ Anna Kawalek, ‘A Tool for Measuring Therapeutic Jurisprudence Values during
Empirical Research’, International Journal of Law and Psychiatry, 71 (2020), 101581
<https://doi.org/10.1016/].ijlp.2020.101581>.

% Nur Putri Hidayah, Quincy R Cloet, and David Pradhan, “The Implementation
of Labor Development Principles According to Job Creation Law as a Reason to
Protect Wages Rights’, BESTUUR, 9.1 (2021), 94-105.

2% Solmaz Khodapanahandeh and Siti Naaishah Hambali, “Efficiency of Using
Alternative Dispute Resolution ” Method in Medical Negligence Claims’,
AdvancHowever, the phrase ‘public interest’ needs comprehensive interpretation,
including on whether the interests of both parties are included in the category of
public interest. The law itself mentioned that “public interest” is the interest of the
nation and state and/or the interest of the wider community. The implementation of
the principle of opportunity es in Natural and Applied Sciences, 8.October (2014), 1-5.
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with and without conditions, as normatively set out in Article 35 letter
c of Law of the Republic of Indonesia Number 16/2004 concerning
Prosecution of the Republic of Indonesia.

However, the phrase ‘public interest’ needs comprehensive
interpretation, including whether the interests of both parties are
included in the category of public interest. 2 The law itself mentioned
that “public interest” defines as the interest of the nation and state
and/or the interest of the wider community. The implementation of
the principle of opportunity in the article can only be performed by
the General Attorney after receiving advice and opinions from state
agencies that have relations with the case. Therefore, any form of
medical dispute (civil or criminal dispute) can be resolved with ADR,
especially mediation. 28

The Urgency of Restorative Justice in Medical Dispute Resolution

Dissatisfaction and disappointment with the formal criminal
justice system foster a desire to return to old values and traditional
justice practices. This leads to the notion of allocating opportunities to
each party involved in criminal acts and the community to play an
active role in resolving conflicts.?? This is the main principle of
restorative justice, i.e., prioritizing the active involvement of the
parties in resolving the conflicts. Restorative justice is a concept that
responds to the development of the criminal justice system by
focusing on the involvement of the community and victims who feel
excluded from the mechanisms that work in the traditional criminal
justice system.® Restorative justice is carried out through a
cooperative process that involves all parties (stakeholders) and is an

27 Murji Iswanty and others, ‘"Maladministration as Doctor Medical Malpractice: A
Health Law Perspective in Indonesia’, JL Pol’y & Globalization, 67 (2017), 167.

28 Murji Iswanty and others, ‘Maladministration as Doctor Medical Malpractice: A
Health Law Perspective in Indonesia’, JL Pol’y & Globalization, 67 (2017), 167.

2 Lois Presser and Patricia Van Voorhis, ‘Values and Evaluation: Assessing
Processes and Outcomes of Restorative Justice Programs’, Crime and Delinquency, 48.1
(2002), 162-88 <https:/ /doi.org/10.1177/0011128702048001007>.

30 Daniel W Van Ness and Karen Heetderks Strong, ‘3 - Restorative Justice: Justice
That Promotes Healing BT - Restoring Justice (Fifth Edition)’, ed. by Daniel W Van
Ness and Karen Heetderks B T - Restoring Justice (Fifth Edition) Strong (Boston:
Anderson Publishing, Ltd., 2015), pP- 43-60
<https:/ /doi.org/https:/ /doi.org/10.1016 /B978-1-4557-3139-8.00003-0>.
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alternative system of criminal justice by prioritizing an integrated
approach to perpetrators on the one hand and victims/communities
on the other, as a unit to seek and restore good relations in society.3!

In the traditional concept of punishment, the victim is always
silent, always accepting, and does not interfere in the criminal
process. Fundamentally, the idea of restorative justice wants to
reorganize the roles of victims, so they have an interest in
participating in the criminal process.® In several studies on
restorative justice, it is highlighted that “empowerment” relates to the
parties in criminal cases (victims, perpetrators, and community).
Concretely, empowerment in the context of restorative justice is a
process of building bridges between perpetrator(s) and victim(s) or
community to discuss and actively participate in the resolution of the
criminal matter.33

The concept of restorative justice aims to integrate the principle
of deliberation in the settlement of criminal cases and is more in line
with the basic values of the Indonesian state ideology called Pancasila.
The concept of restorative justice theory furthermore offers three
answers to important issues in the settlement of criminal cases as
follows.

Restorative justice aims to integrate the principle of deliberation
in the settlement of criminal cases and is more in line with the basic
values of the Indonesian state, known as Pancasila. Restorative justice
theory offers answers to important issues in the settlement of criminal
cases. First, criticism of the criminal justice system that does not
provide opportunities, especially for victims (the criminal justice
system disempowers individuals). Second, eliminating conflicts,
especially among perpetrators, victims, and the community (taking
away the conflict from them). Third, the fact that the feeling of
powerlessness experienced as the result of a crime must be overcome
to achieve reparation. This is in line with the development of the

31 Shih Ya Kuo, Dennis Longmire, and Steven ]. Cuvelier, ‘An Empirical
Assessment of the Process of Restorative Justice’, Journal of Criminal Justice, 38.3
(2010), 318-28 <https:/ /doi.org/10.1016/j.jcrimjus.2010.03.006>.

32Yusriando Yusriando, ‘Konstruksi Sistem Jaminan Sosial Nasional Bidang
Kesehatan’, Bestuur, 7.2 (2019), 122 <https:/ /doi.org/10.20961 /bestuur.v7i2.41538>.

3 Kerry Clamp, Restorative Justice in Transition, Restorative Justice in Transition
(Routledge, 2013) <https://doi.org/10.4324/9780203715192>.
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theory of Law on Pancasila, which emphasizes the engineering of
policies and behavior that must be based on the values of Pancasila. In
the development of the Indonesian legal system, one of the most
relevant concepts to use is restorative justice.3*

Included in the Pancasila value is coherence with a religious
point of view. This means that restorative justice-based dispute
resolution is the same as, for example, the islah —one of the theories of
dispute resolution in Islamic law. Islah is rooted in the word zl=
which means "good." Its base form, islah (slal), means to repair,
refine, and reconcile (dispute settlement). Islah is usually used
specifically to end disputes that occur among people.®> Besides, it is
also understood as the opposite of the word fasad (&) which means
damage. The concept of islah as a dispute resolution method seeks to
restore conditions or justice from the damage.3¢ The word ishlah has
several synonyms, among which are tajdid (renewal) and taghyir
(change), both of which lead to progress and improvement of the
situation.?” Hasan Sadily defines ishlah as a form of problem-solving
between the parties concerned to settle disputes amicably and
peacefully.® Whereas in figh, the word ishlah is defined as peace,
which is an agreement established to eliminate disputes between
humans, both as individuals, and groups.?

In Islamic law, islah is mostly performed when a dispute occurs
in the household between husband and wife, for example, in the case
of nusyuz (disobedience of a wife)* which causes syigaq (continuous
bickering). However, in some cases, it also occurs during conflicts or

34 Syaufi, Haiti, and Mursidah.

35 Al-Réghib al-Ashfahani, ‘Al-Mufradat Fi Gharib Al-Qur* An’ (Beirut: Beirut:
Dar al-Ma'rifah), p. 284.

36 Ibn Manziar, ‘Lisdn Al-"arab, Vol. 3-4" (Mesir: al-Dar al-Mishriyyah Lita“lif wa
al-Tarjamah), p. 348.

37 Ibn Manzir, ‘Lisan Al-"arab, Vol. 3-4" (Mesir: al-Dar al-Mishriyyah Lita“lif wa
al-Tarjamah), p. 348.

3 Hassan Shadily, Ensiklopedi Indonesia (Jakarta: Ichtiar Baru-Van Hoeve, 1980).

3% Abu Muhammad Mahmud Ibn Al-Aynayni, “Ahmad. Al-Bidayah Fi Syarh Al-
Hidayah Vol-9" (Beirut: Dar al-Fikr), p. 3.

40 Jbn Kathir, ‘Tafsir Al-Quran Al Adhim Vol 2’ (Beiru: Dar El-Fikr, 1999), p. 296.
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wars, for example, during Siffin and Jamal war# Its regard for
restorative justice is apparent. Islah is a method of dispute resolution
in Islam that is based on peace. Peace itself is oriented for recovery
and any effort to build it must be conducted fairly. In the normative
view, this islah goes hand in hand with justice as confirmed in al-
Hujurat verse 9. Therefore, it can be said that Islam is in harmony
with restorative justice. Theoretically, restorative justice-based
medical dispute resolution is the same as islah-based medical dispute
resolution because both emphasize peace and fair restoration of the
situation.

Practically, restorative justice is a process that involves all
parties in a crime to find a way to recover from the impact of the
crime while choosing a mechanism to overcome it. This concept
already resembles the practice of penal mediation carried out at
various practical levels.#2 To get a simpler explanation, the following
table enlists the difference between restorative justice and retributive
justice.#3

Table 1
Differences between the Principles of
Retributive Justice and Restorative Justice

No | Retributive Justice Restorative Justice
1 Crime is defined as a violation | Crime is defined as a violation
of the (law) of the state among individuals

2 The position of the parties is The position of the parties is to
contradictory and emphasizes | engage in dialogue and emphasize
the legal process the negotiation process

3 Making use of suffering for Restitution as a means of

41 Abu Abdullah Muhammad bin Al-Qurtubi and Ahmad bin Abu Bakr
Al-Ansari, ‘Al-Jami’li Ahkam Al-Qur'an” (Beirut: Muassasah al-Risalah,
2003), 323.

4 Daniel W. Van Ness and Karen Heetderks Strong, 2 - A Brief History of
Restorative Justice: The Development of a New Pattern of Thinking’, in Restoring
Justice, ed. by Daniel W Van Ness and Karen Heetderks B T - Restoring Justice (Fifth
Edition) Strong (Boston: Anderson Publishing, Ltd., 2015), pp. 23-41
<https:/ /doi.org/https:/ /doi.org/10.1016 /B978-1-4557-3139-8.00002-9>.

4 Michele R. Decker and others, ‘Defining Justice: Restorative and Retributive
Justice Goals Among Intimate Partner Violence Survivors’, Journal of Interpersonal
Violence, 2020, 0886260520943728 <https:/ /doi.org/10.1177 /0886260520943728>.
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sentencing and prevention

improving both parties; the goal is
to make reconciliation/recovery

4 Justice is defined rigidly Justice is defined according to the
according to law rights that arise because of the

relationship with other parties

5 Crime is seen as a conflict Crime is seen as a conflict among
between the individual and individuals
the state

6 The suffering of the Reconciliation or recovery of
community member (victim) is | damage/suffering of the
replaced with the suffering of | community
other members of the
community (the perpetrator).

7 The community is not actively | The community serves as the
involved in the legal process facilitator in the recovery process
because it is already
represented by the state.

8 Encouraging (spirit of) Encouraging the spirit of
competition belongingness by prioritizing the

values of mutual help

9 Conlflict resolution is Aiming at solving problems; the
performed by the state to the roles of the victim and the
perpetrators (the victim is perpetrator are both recognized
neglected, and the perpetrator | (victim’s rights/interests are
is passive) recognized and the perpetrator is

encouraged to take responsibility to
fulfill it)

10 | The perpetrator’s The perpetrator’s responsibility is
accountability is realized by given the understanding as to the
punishment realized consequences

of his/her fault and the perpetrator
is helped to decide how things may
go back as it is

11 | Misconduct is only limited by | Misconduct is misunderstood in its
law regardless of the moral, entirety of context, fine
social, economic, or political morals, economics, and politics
dimensions

12 | The perpetrator’s The perpetrator’s responsibility

accountability is given to the
state and society abstractly

aims at the victim
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13 | Reaction to conflict is focused | Reaction to conflict is focused on
on the perpetrator’s past the suffering caused by the
actions perpetrator’s actions

14 | The stigma of crime cannot be | The stigma of crime can be
removed removed through remedial action

15 | There is no encouragement Making the emergence of the
(against the perpetrator) to perpetrator’s remorse and
regret his/her actions and forgiveness from the victim
(towards the victim) to forgive | possible
the perpetrator

16 | Conflict resolution is only Conflict resolution is performed by
carried out by law involving the parties (victim,
enforcement officers. perpetrator, and community)

Reasons for Mainstreaming Restorative Justice on Medical Dispute
Resolution

Legal regulations in the health sector have anticipated if a
dispute occurs in the health sector. In Law of the Republic of
Indonesia Number 29/2004 concerning Medical Practice jis, Law of
the Republic of Indonesia Number 36/2014 concerning Health
Workers, and Law of the Republic of Indonesia Number 36/2009
concerning Health contain the basics of sentencing if there is a
deviation (dollus) in medical action. These actions can be categorized
as medical crimes if they meet the criminal elements stated in the
criminal article in the law. 4 The articles above can be briefly seen in
the following table.

44 Wulandari Berliani Putri and others, ‘Medicolegal Perspective on Physician-
Induced Demand Issue’, BESTUUR, 9.1 (2021), 106-24.
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Table 2
Categories of Medical Measures in Health-related Laws
Types of Penalized .
No yMpedic:al Actions Article Terms
Law of the Republic of
Practicing medicine without Ind9r11e51a Nun;ber329/ 2004 ¢
1 | having a Registration Aflrtlc e75 (1)' ), (3) jo Law ©
Certificate (STR) the Republic of Indogesm
Number 36/2014 Article 85 (1)
@
Law of the Republic of
Indonesia Number 29/2004
5 | Medical practice without Article 76
having a Practice License (SIP) | jo Law of the Republic of
Indonesia Number 36/2014
Article 80, Article 86 (1), (2)
Deliberately giving the
impression as if a doctor who | Law of the Republic of
3 | has a Registration Certificate Indonesia Number 29/2004
(STR) and Practice License Article 77 and Article 78
(SIP)
Deliberately not putting up a
nameplate, not making Law of the Republic of
4 | medical records, and not Indonesia Number 29/2004
fulfilling obligations set out by | Article 79
law
5 Hiring doctors who do not %ac‘lN of t.h € Replébhc of
have a Practice License (SIP) neonesia Number 29/2004
Article 80
. o Law of the Republic of
liberately not providin .
6 Eres tzei da:s ga tioetnI’Zsci)Z :n & Indonesia Number 36,/2009
L concerning Health, Article 190
emergency situation
1), @)
Opening traditional health
service using tools and Law of the Republic of
7 | technology without a permit Indonesia Number 36,/2009

that results in property loss,
serious injury or death

concerning Health, Article 191
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. , Law of the Republic of
8 EZ:jézg one’s organs or body Indonesia Number 36,/2009
concerning Health, Article 192
Making plastic and Law of the Republic of
9 ri::nsgzllo':ftlc‘faiuE;glerzrfgfsthe Indonesia Number 36 /2009
fderl:ti ty &ng concerning Health, Article 193
Law of the Republic of
10 | Performing abortion Indonesia Number 36,/2009
concerning Health, Article 194
Law of the Republic of
11 | Trading blood Indonesia Number 36/2009
concerning Health, Article 195
Producing or distributing
pharmaceutical stocks and /or .
medical devices that do not Law of t.h e Republic of
12 Indonesia Number 36/2009
meet the standards and/or . .
requirements for safety, concerning Health, Article 196
efficacy or benefit, and quality
Producing or distributing .
pharmaceutical stocks and/or Law of t.h e Republic of
13 . . Indonesia Number 36,/2009
medical devices that do not . .
have a distribution permit concerning Health, Article 197
. . Law of the Republic of
14 gg:;z:cﬁhe i’;du;rlr‘l’e Indonesia Number 36/2009
& progt concerning Health, Article 200

The priority of restorative justice in medical disputes is based on
three reasons, including;:

First is an unprepared structure of the criminal justice system in
Indonesia in handling medical cases. The structural problems of the
criminal justice system towards mechanism of medical dispute
resolution in Indonesia include the paradigmatic problem of law
enforcement officers as they generally dwell on the principle of
positivism. Besides, it is also about their capacity and capability in
handling medical criminal cases as well as their orientation that has
not mainstreamed alternative approaches, i.e., restorative justice.
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The apparatus referred to in this case include sub-systems with
their respective scopes in the criminal justice process, such as police
officers, prosecutors, courts, correctional institutions, and advocates.
From a positivist perspective, the focus of attention of these officers
tends to be towards enforcing regulations, structures, and procedures
that are typically not human-oriented for both victims and
perpetrators.#5 This is a part of the characteristic of paradigmatic
change from the order of justice to the order of laws and procedures
with legal rationalization, structure, formulation, and
bureaucratization. The focus of attention shifts from people or
humanity towards an emphasis on rules, structures, and procedures.*
Therefore, the concept of this application is only normative in the
orientation. Alternative approaches, such as strengthening mediation
based on restorative justice or alternative non-litigation dispute
resolution become secondary mechanisms. In fact, officers, especially
investigators, have difficulties in resolving medical cases because the
process of investigating medical crimes requires special abilities in the
field of medical and law science altogether. It is fair to say, therefore,
that this type of dispute needs a special court such as a special court
for terrorism, corruption, or cases engaging children.

Second is the problem of correctional institutions. It is well
known that Indonesia’s Correctional Institutions (known as Lembaga
Pemasyarakatan/Lapas) are facing a capacity crisis. The higher
population growth is accompanied by the complexity of life and the
opening of various new modes of crime which have boosted the
increase in the number of criminal acts in many sectors. In the end,
this has an impact on the increase in the number of residents of Lapas.
Conceptually, the Lapas is a place or facility for fostering prisoners,
but it seems less efficient because of the number of prisoners. This
problem may occur in all prisons in Indonesia.

45 Brian Z. Tamanaha, ‘Legal Positivism’, in International Encyclopedia of the Social &
Behavioral Sciences: Second Edition, ed. by James D B T - International Encyclopedia of
the Social & Behavioral Sciences (Second Edition) Wright (Oxford: Elsevier, 2015), pp.
762-66 <https:/ /doi.org/10.1016/B978-0-08-097086-8.86074-2>.

4 Satjipto Rahardjo, Hukum Dan Perubahan Sosial Suatu Tinjauan Teoritis Serta
Pengalaman-Pengalaman Di Indonesia, Yogyakarta: Genta Publishing (Genta Publishing,
2009).
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Currently, both detention centers and prisons throughout
Indonesia are facing overcapacity. The Director General of
Corrections revealed that the problem of overcapacity in detention
centers and prisons is a common phenomenon in Indonesia. The
capacity of prisons throughout Indonesia consists of no more than
136,000 people, but the Rutan and Lapas are currently inhabited by
more than 272,000 people. This means that the prison’s situation is
two-fold of its standard capacity. The development of the prison
situation as of July 2021 is listed in the following table.

Table 3
Total Capacity of Detainees and Convicts 2021
. . Detainees . %

No Regional Office Coir‘l,?cts Capacity Overcapacity
1| Aceh 9,366 4,105 128
2 | Bali 3,701 1,518 144
3 | Bangka Belitung 2,523 1,311 92
4 | Banten 10,694 5,197 106
5 | Bengkulu 2,689 1,742 54
6 | Yogyakarta 1,787 2,039 0
7 | Jakarta 18,140 5,791 213
8 | Gorontalo 1,009 1,078 0
9 | Jambi 4,958 2,391 107

10 | West Java 23,030 16,761 37
11 | Central Java 13,961 9,459 48
12 | East Java 28,662 13,246 116
13 | West Kalimantan 5,983 2,579 132
14 | South Kalimantan 9,990 3,657 173
15 | Central Kalimantan 4,545 2,271 100
16 | East Kalimantan 12,712 3,586 254
17 | Kepulauan Riau 4,830 2,733 77
18 | Lampung 9,051 5,348 69
19 | Maluku 1,671 1,409 19
20 | North Maluku 1,221 1,417 0
21 | West Nusa Tenggara 3,430 1,929 78
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22 | East Nusa Tenggara 3,076 2,903 6
23 | Papua 2,630 2,267 16
24 | West Papua 1,121 980 14
25 | Riau 14,122 4,455 217
26 | West Sulawesi 1,209 1,022 18
27 | South Sulawesi 10,929 6,109 79
28 | Central Sulawesi 3,730 1,711 118
29 | Southeast Sulawesi 2,923 2,146 36
30 | North Sulawesi 2,482 2,145 16
31 | West Sumatra 6,352 3,217 97
32 | South Sumatra 15,162 6,605 130
33 | North Sumatra 34,988 12,854 172

Total 272,677 | 135,981 101

Source: http:/ /smslap.ditjenpas.go.id/ public/ grl/current/ monthly
data updated Juli 2021

Based on the table above, putting the paradigm of retributive
justice is the same as adding to the congestion of the number above.
This means that based on the infrastructure of the Correctional
Institution, the choice of litigation path with the aim of punishing
criminal offenders is not the main choice in solving the problems.#
Herein lies the urgency of restorative justice on dispute resolution
mechanism as the most reasonable approach in dealing with medical
disputes.

Civil litigation can also actually be taken as a choice because it
has a legal basis for implementing integrated mediation in courts that
is more applicable, unlike criminal litigation. For example, there is
Supreme Court Regulation Number 1/2008 which was amended by
Supreme Court Regulation Number 1/2016 concerning Mediation in
Courts as well as Law of the Republic of Indonesia Number 30/1999
as the main basis for non-litigation Alternative Dispute Resolution.
The considerations above are physical ones instead of managerial

47 Saidah Fasihah Binti Che Yussoff and Rohaida Nordin, ‘Freedom of Expression
in Malaysia: Compatibility with the International Human Rights Standard Saidah’,
Bestuur, 9.1 (2021), 44-59.
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considerations and do not include the conditions of other supporting
facilities.*

The third is the condition of medical personnel in Indonesia. A
health worker is every person who devotes himself to the health
sector and has the knowledge and/or skills through education in the
health sector which for certain types, requires the authority to do
health efforts.#* The law classifies health workers into several clumps
and sub-clusters, i.e., medical personnel, clinical psychology staff,
nursing staff, midwifery personnel, pharmaceutical workers, public
health workers, environmental health workers, nutritionists, physical
therapy personnel, medical technicians, biomedicine technical
personnel, traditional health workers, and other health workers. In
terms of quantity, the number of health workers in Indonesia is listed
in the following table.

Table 4
Number of Doctors in Indonesia 2021
No Province Number of
Doctor
1 Aceh 3114
2 North Sumatra 6464
3 West Sumatra 3116
4 | Riau 3120
5 | Jambi 1769
6 South Sumatra 2857
7 Bengkulu 927
8 | Lampung 2595
9 | Kepulauan Bangka Belitung 855
10 | Kepulauan Riau 1376
11 | Jakarta 17032
12 | West Java 16705

4 Loresta Cahyaning Lintang, Adriano Martufi, and ] W Ouwerker, “The
Alternative Concepts of Blasphemy Law in Indonesia: Legal Comparison with Ireland
and Canada’, BESTUUR, 9.1 (2021), 17-33.

49 Teguh Dartanto and others, ‘Enrolment of Informal Sector Workers in the
National Health Insurance System in Indonesia: A Qualitative Study’, Heliyon, 6.11
(2020), 05316 <https:/ /doi.org/10.1016/j.heliyon.2020.e05316>.
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No Province Number of
Doctor
13 | Central Java 13625
14 | Yogyakarta 3648
15 | EastJava 15239
16 | Banten 5037
17 | Bali 4225
18 | West Nusa Tenggara 1575
19 | East Nusa Tenggara 1234
20 | West Kalimantan 1407
21 | Central Kalimantan 1101
22 | South Kalimantan 1799
23 | East Kalimantan 2233
24 | North Kalimantan 482
25 | North Sulawesi 2203
26 | Central Sulawesi 1153
27 | South Sulawesi 4050
28 | Southeast Sulawesi 1053
29 | Gorontalo 555
30 | West Sulawesi 481
31 | Maluku 724
32 | North Maluku 494
33 | West Papua 475
34 | Papua 968
Total 123691

Source: http:/ /bppsdmk kemkes.go.id/info_sdmk/info/index?rumpun=101

Meanwhile, the ratio
practitioners and dentists, and patients is as follow:

of

doctors,

including general
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Table 5
Ratio of General Practitioners and Dentists
(1:100,000 population)
Ratio of .
No Region Population General Ratp of
Practitioners Dentists

1 Aceh 5281314 1:30 1:06

2 North Sumatra 14415391 1:23 1:06

3 West Sumatra 5382077 1:20 1:08

4 Riau 6814909 1:24 1:07

5 Jambi 3570272 1:28 1:07

6 South Sumatra 8370320 1:15 1:03

7 Bengkulu 1963300 1:23 1:06

8 | Lampung 8370485 1:21 1:04

9 | Kepulauan Bangka 1459873 1:269 1:51

Belitung

10 | Kepulauan Riau 2136521 1:26 1:06
11 | Jakarta 10467629 1:65 1:19
12 | West Java 48683861 1:11 1:03
13 | Central Java 34490835 1:17 1:04
14 | Yogyakarta 3802872 1:54 1:19
15 | EastJava 39500851 1:22 1:06
16 | Banten 12689736 1:11 1:04
17 Bali 4292154 1:36 1:10
18 | West Nusa Tenggara 5013687 1:27 1:05
19 | East Nusa Tenggara 5371519 1:14 1:03
20 | West Kalimantan 5001664 1:17 1:03
21 | Central Kalimantan 2660209 1:19 1:04
22 | South Kalimantan 4182695 1:21 1:06
23 | East Kalimantan 3648835 1:30 1:08
24 | North Kalimantan 716407 1:35 1:07
25 | North Sulawesi 2484392 1:37 1:04
26 | Central Sulawesi 3010443 1:18 1:04
27 | South Sulawesi 8771970 1:19 1:09
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Ratio of Ratio of
No Region Population General .
Practitioners Dentists
28 | Southeast Sulawesi 2653654 1:17 1:06
29 | Gorontalo 1185492 1:27 1:05
30 | West Sulawesi 1355554 1:12 1:04
31 | Maluku 1773776 1:14 1:02
32 | North Maluku 1232632 1:20 1:03
33 | West Papua 937458 1:26 1:04
34 | Papua 3322526 1:23 1:03

Source: http:/ /bppsdmk.kemkes.go.id /info_sdmk/info/renbut

Based on the data above, it can be observed that the ratio of the
population and the availability of health personnel (practitioners and
dentists) is uneven and has a wide gap. For example, Aceh has 30
general practitioners and 6 dentists per 100,000 people. In the DKI
Jakarta area, there are 65 general practitioners per 100,000 population
and 19 dentists per 100,000 population. In West Sulawesi, there are 12
general practitioners and 3 dentists per 100,000 population. These
data are sufficient to illustrate that the quantity of medical personnel
in Indonesia is still lacking.50 Therefore, it is common that public
perception of health problems is still poor. Furthermore, based on
data from the World Bank, the number of doctors in Indonesia is the
second-lowest after Cambodia, i.e., 0.4 doctors per 1,000 people. This
means that Indonesia only has 4 doctors serving 10,000 people. This
number is much lower than that of Singapore which has two doctors
per 1,000 people.5

These Indonesia’ s statistical data show the availability of
doctors’ resources amidst Indonesian society. In simple terms, the
communities need for medical personnel is still not being fulfilled.
Such a situation also represents the underdevelopment of medical
resources in Indonesia compared to other Southeast Asian countries,

5% Agung Dwi Laksono, Ilham Akhsanu Ridlo, and Ernawaty Ernawaty,
‘Distribution Analysis of Doctors in Indonesia’, Jurnal Administrasi Kesehatan Indonesia,
8.1 (2020), 29 <https:/ /doi.org/10.20473 /jaki.v8i1.2020.29-39>.

51 Agung Dwi Laksono, Ilham Akhsanu Ridlo, and Ernawaty Ernawaty,
‘Distribution Analysis of Doctors in Indonesia’, Jurnal Administrasi Kesehatan Indonesia,
8.1 (2020), 29 <https:/ /doi.org/10.20473 /jaki.v8i1.2020.29-39>.
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except Cambodia. In addition to numerical and legal data as
mentioned above, there are social phenomena that adequately
illustrate that the condition of Indonesian medical personnel still
needs further attention.2

For instance, there had been a massive demonstration by
doctors accompanied by a strike in November 2013. It is the aftermath
of a medical dispute that befell dr. Dewa Ayu Sasiary and her two
colleagues. Many doctors in various regions united to criticize the
cassation decision which stated that dr. Ayu and her two colleagues
are guilty. As a result, patients who need their medical services at that
time were cared less than optimal. For example, a patient from
Ciamis-West Java had to cancel the scheduled operation of an
appendectomy at a hospital because the doctor took part in the
solidarity action.?® It means that mechanism for criminal litigation-
based medical dispute resolution is a serious problem among doctors
in Indonesia. As a result, it is not only the doctors who feel worried
but the patients, who at the same time, may indirectly become
victims. These conditions reinforce that in terms of resolving medical
cases, it is essential to mainstream restorative justice in non-litigation
approaches.

Conclusion

The application of restorative justice to medical dispute
resolution in Indonesia deserves consideration based on several
reasons and circumstances, such as the presence of relevant legal
loopholes. Although not clearly and literally stated in various health
law regulations, Article 29 of Law of the Republic of Indonesia
Number 36/2009 concerning Health mentioned that medical disputes

52 Hendry Julian Noor and others, ‘Application of Sanctions Against State
Administrative Officials Failing to Implement Administrative Court Decisions’,
Bestuur, 9.1 (2021), 73-93.

5P. B. Murdi and W. T. N. Supanto, “The Role of Indonesian Honorary Council of
Medical Discipline in Upholding Indonesian Medical Code of Ethics,” Proceeding
Adyv. Soc. Sci. Educ. Humanit. Res. Atl. Press, vol. 358, 2019. See also P. B. Murdi,
“The Application of the IPSA Loquitur Principle in the Regulation of Medical
Malpractice Resolution’,” Int. J. Innov. Creat. Chang., vol. 12, no. 12, pp. 756-764,
2020. Compare with E. Sutrisno and E. K. Dewi, “Dampak Putusan Mahkamah
Agung Nomor 365 K/PID 2012 Terhadap Kinerja Dokter di Wilayah III Cirebon,” J.
Media Huk., vol. 23, no. 2, pp. 162-170, 2016.

386 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 362-392



The Urgency of Restorative Justice

should be resolved by mediation. This shows that the legislators
indeed want the dispute resolution process to use non-litigation
approaches before leading to litigation.

Three pressing reasons exist for implementing restorative justice
in medical dispute resolution. First, the need for mixed capabilities on
medical and law science in the midst of law enforcement officers’
competence is not well established. Second reason is the overcapacity
condition of Indonesia’s Correctional Institutions (Lapas) while
imprisonment will only add to the congestion of prison. Third, the
unbalanced ratio of Indonesia’s health workers compare to the
patients. The concept of criminalizing doctors is not an option because
it may lead to fidgetiness for health workers themselves, as in the case
of dr. Dewa Ayu Sasiary sparked mass action among doctors.
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Abstract:
This paper aims to map the root of terrorism in Indonesia from
the Islamic movement perspective. The authors want to know
how the root of terrorism has strengthened in Indonesia. A
qualitative method approach was taken through a literature
study regarding the delivery of research map information
while the data was exported in the RIS Export file format.
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VOSviewer to find out a bibliometric map of research
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terrorism cases. Nvivo 12 plus provided exploration and
description of terrorism in Indonesia to get an efficient
explanation of the data. The findings are, the first to map the
issue of terrorism in Indonesia. First, there was a correlation
between terrorism, radicalism, and Islam. Different views of
religious teachings eventually led to the terrorism movement.
Several radical Islamic organizations in Indonesia have
portrayed Islam as a terrorist religion. Second, the factors
causing the strengthening of terrorism in Indonesia were due
to injustice, oppression, and discrimination leading to
terrorism and radicalism using the concept of jihad. This
research suggests that the government can handle terrorism
cases in Indonesia and neutralize ideas that are considered
radical with a de-radicalization approach.

Keywords:

Terrorism; Islamism; Indonesia

Abstract:
Tulisan ini bertujuan memetakan akar terorisme di Indonesia
dari aspek gerakan Islam. Penulis ingin mengetahui bagaimana
akar terorisme menguat di Indonesia. Pendekatan metode
kualitatif ditempuh melalui studi pustaka sedangkan untuk
penyampaian informasi peta penelitian, data diekspor dalam
format file Ekspor RIS. Kemudian, penulis mengekspor data
dalam format (RIS), mengolahnya menggunakan VOS viewer
untuk mengetahui peta bibliometrik pengembangan penelitian
berdasarkan tema signifikan kasus terorisme di Indonesia dan
menggunakan Nvivo 12 plus untuk memberikan eksplorasi
dan deskripsi terorisme di Indonesia demi mendapatkan
penjelasan yang efisien dari data. Temuan penelitian ini
adalah; Pertama, pada tahap pemetaan isu terorisme di
Indonesia, terdapat korelasi antara terorisme, radikalisme, dan
Islam. Perbedaan pandangan terhadap ajaran agama pada
akhirnya memunculkan gerakan terorisme. Beberapa
organisasi Islam radikal di Indonesia telah mencitrakan Islam
sebagai agama teroris. Kedua, diketahui faktor penyebab
menguatnya terorisme di Indonesia adalah rasa ketidakadilan,
penindasan dan diskriminasi yang berujung pada gerakan
terorisme dan radikalisme dengan mengusung konsep jihad.

394 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 393-420



Meta-Analysis the Root of Terrorism

Saran dari penelitian ini adalah agar pemerintah dapat
menangani kasus terorisme di Indonesia dan menetralisir ide-
ide yang dianggap radikal dengan pendekatan deradikalisasi.

Keywords:

Terorisme; Islamisme; Indonesia

Introduction

Terrorism is increasingly becoming a scourge for modern
civilization.! The nature of actions, actors, objectives, motivations,
expected and achieved results, targets, and methods of terrorism are
now increasingly broad and varied.? This research aims to map
terrorism in Indonesia from the Islamic movement perspective.
Furthermore, the authors want to know how terrorism can be stronger
n Indonesia. In contrast to war, acts of terrorism are not subject to war
procedures, such as the execution time which is always sudden, and the
victim which is typically random and coming from civilians.? The act of
terrorism also implies that terrorist attacks carried out are inhumane
and have no justification and therefore the perpetrators of "terrorists"
deserve cruel retribution.*

The problem of terrorism requires broad and simultaneous
handling in the fabric of close cooperation between the state, religions,
and all components of society.> Each has an important role and needs to

1 Firmansyah Firmansyah and Arief Hidayat, “Pendekatan Advokasi
Muhammadiyah Dalam Penanganan Terorisme Di Indonesia,” Journal of Political
Issues 2, no. 1 (2020): 10-20.

2 Ahmad Rizky Mardhatillah Umar, “Melacak Akar Radikalisme Islam Di
Indonesia,” Jurnal Ilmu Sosial dan Ilmu Politik 14, no. 2 (2010): 169-186,
https:/ /jurnal.ugm.ac.id/jsp/article/view/10935.

3 Siti Ruhaini Dzuhayatin, “Islamism and Nationalism among Nigabis Women
in Egypt and Indonesia,” Indonesian Journal of Islam and Muslim Societies 10, no. 1
(2020): 49-77.

4 Reni Windiani, “Peran Indonesia Dalam Memerangi Terorisme,” Jurnal Ilmu
Sosial 16, no. 2 (2018): 135.

5 Nurul Faiqah and Toni Pransiska, “Islamic Radicalism Vs Islamic Moderation:
Efforts to Build the Face of Peaceful Indonesian Islam,” Al-Fikra: Jurnal Ilmiah
Keislaman 17, no. 1 (2018): 33-60, http://ejournal.uin-suska.ac.id/index.php/al-
fikra/article/view /5212.
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fulfill in a persuasive, educative, and transformative manner.6 The
government, for instance, needs to acknowledge its role and
responsibility to protect all citizens and create a sense of security and
peace.” Along with that, law enforcement is a must that every citizen
has the same access to justice®3 A wrongdoer should receive a fair
punishment. Besides, legal justice needs to be accompanied by welfare
or equitable distribution of interest 9. The absence of prosperity can lead
to social movements with violent means and actions in demanding for
justice .10

Indonesia is still prone of terrorism action because the terror
perpetrators are well-organized in society.!! By spreading terrorist
members and remaining in one-way command, it is difficult for both
public and the police to track them down.12 Here, the perpetrators of
terrorism are misguided because they feel innocent with what they do
like killing people, committing suicide, injuring others, and spreading
false knowledge or belief.13. According to them, they do the right thing
and follow the order.’* Although the activities or actions also harmed

6 M. Affan, “The Threat of Is Proxy Warfare on Indonesian Millennial Muslims,”
Indonesian Journal of Islam and Muslim Societies 8, no. 2 (2018): 199-224.

7 Aria Nakissa, “Security, Islam, and Indonesia An Anthropological Analysis of
Indonesiads National Counterterrorism Agency,” Bijdragen tot de Taal-, Land- en
Volkenkunde 176, no. 2-3 (2020): 203-239.

8 Jlyas Mohammed, “De-Radicalisation and Humanitarianism in Indonesia,”
Social Sciences 10, no. 3 (2021): 1-17.

9 Anastasia Yuni Widyaningrum and Noveina Silviyani Dugis, “Terorisme
Radikalisme Dan Identitas Keindonesiaan,” Jurnal Studi Komunikasi (Indonesian Journal
of Communications Studies) 2, no. 1 (2018): 32-67.

10 Sekolah Tinggi et al., “Jurnalis Dan Terorisme ( Studi Pustaka Etika Jurnalis
Dalam Meliput Dan Memberitakan Kasus Terorisme Di Media Siber )” 1, no. c (2020).

1A S Mufid, “Radikalisme Dan Terorisme Agama, Sebab Dan Upaya
Pencegahan,” Harmoni 12, no. 1 (2013): 7-17,
https:/ /jurnalharmoni.kemenag.go.id/index.php/harmoni/article/ view /190.

12 Muchamad Sholakhuddin Al Fajri, “The Construction of Indonesian Muslims
and Islam in Australian Newspapers: A Corpus-Assisted Critical Discourse
Analysis,” Discourse and Interaction 13, no. 1 (2020): 5-24.

13 Sidratahta Mukhtar, “Strategi Pemerintah Indonesia Menghadapi Terorisme
Dalam Era Demokratisasi,” Jurnal Reformasi 6, no. 2 (2016): 143-153.

14 Faiqah and Pransiska, “Islamic Radicalism Vs Islamic Moderation: Efforts to
Build the Face of Peaceful Indonesian Islam.”
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many parties, they typically have no willingness to stop their actions or
correct themselves for what they had done.?>

Indonesia has been facing an internal security crisis marked by
the emergence of terrorism movements that the anti-ideological spirit of
Pancasila (nation’s five basic pillars), The State of Republic Indonesia
(NKRI), and Bhinneka Tunggal Ika is the motto of the Indonesian
nation which is written on the symbol of the Indonesian state.® The
threat of terrorism in Indonesia is real, even though only a Muslim
minority is radicalized and deciding to do the violence.l” When terror
in Indonesia occurs in a row followed by the arrest of terrorists based
on the testimonies and networks formed by the perpetrators, at the
same time, many people have dedicated their lives to becoming
terrorists. Some others galvanize future terrorists, teach the science of
terrorism, and convince people to follow.

Various studies and researches were conducted to explore the
factors behind acts of terrorism that have emerged in almost all parts of
the world. ome intellectuals and researchers have concluded that the
trigger for terrorism is ideology or religion.!8 In this case, the radical
Islamic movement is often accused of being the trigger as well as the
perpetrator of various acts of terror.’ Specifically in Indonesia, acts of
terror or terrorist activities associated with Islam have shocked the
world because most of Indonesia's population, approximately 87%, is
Muslim.20

15 (Mahfud et al., 2018)

16 Nakissa, “Security, Islam, and Indonesia An Anthropological
Analysis of Indonesiads National Counterterrorism Agency.”

17 G Yumitro et al., “The Modalities and Roles of Local Governments to Face
Terrorism Issues in Indonesia: The Case Study of Malang Raya Region ,” Revista
UNISCI 2020, no. 53 (2020): 9-21,
https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85087831775&d0i=10.31439%2FUNISCI-
80&partnerID=40&md5=943c5405d2ee062184a5d43c071b48f4.

18 (Hatta et al., 2019)

19 Mohammed Ilyas, “Decolonising the Terrorism Industry: Indonesia,” Social
Sciences 10, no. 2 (2021): 1-16.

2 S Priyanto, M K Dermawan, and A J S Runturambi, “Islah as the Key Success
of Terrorist Disengagement Process in Indonesia,” Journal of Al-Tamaddun 15, no. 1
(2020): 157-168, https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85090700861&d0i=10.22452%2FJ AT .vol15nol.11&partnerID=40&md5=aceff3c3{769ce
5bfeca9244a7decdcb.
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Indonesia, initially referred to as the concentration of calm and
peaceful Muslims, was suddenly touched by the spread of terrorism.!
The connection between Indonesian jihadist fighters and other foreign
jihadists leads to Al Qaeda and Jemaah Islamiah's broader relationship
and network.22 The close relationship with international terrorism
networks then becomes inevitable.2? Furthermore, the limited quality
and capacity of intelligence institutions in handling terrorism make it
hard to reveal the perpetrators and motives behind terrorism and the
root of the problems.2* As a consequence, several acts of terrorism in
Indonesia have not been fully disclosed by Indonesia's security forces.?>
Therefore, this study seeks to answer the substantive questions: How is
the mapping of terrorism in Indonesia from the Islamic movement's
side?; How can terrorism be multiplied and stronger in Indonesia?

Method

Related to the purpose of this research to analyze terrorism
cases in Indonesia and counter-terrorism by the government during
the last five years, a literature review is considered as an appropriate
research method. This research's data source comes from
internationally accredited articles while data collection was done by
searching through the database of Scopus at
https:/ /www.scopus.com/. Scopus is one of the most extensive
citations and abstract databases of the reviewed literature such as
scientific journals, books, and conference proceedings.

Search for articles through the https:/ /www.scopus.com/ site
by selecting several terms by ticking the access button “show open
access journals” and depository institutions through the search
column “Search for documents”.For keywords in the Scopus search
column, it is written as (TITLE-ABS-KEY (((TERRORISM and

21 Zulkhaidir Zulkhaidir, “Islam Dan Terorisme,” Jurnal Ilmiah Islam Futura 7, no.
2 (2018): 49.

2 Agus Handoko, “Analisis Kejahatan Terorisme Berkedok Agama,” SALAM:
Jurnal Sosial dan Budaya Syar-i 6, no. 2 (2019): 155-178.

2 (Sahrasad et al., 2020)

2 Mukhtar, “Strategi Pemerintah Indonesia Menghadapi Terorisme Dalam Era
Demokratisasi.”

25 Imam Mustofa, “TERORISME: ANTARA AKSI DAN REAKSI (Gerakan Islam
Radikal Sebagai Respon Terhadap Imperealisme Modern),” Religia 15, no. 1 (2017).
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INDONESIA))) AND (LIMIT-TO (SUBJAREA, "SOCI")) AND (LIMIT-
TO (OA), "all"))). Some of the data were analyzed descriptively based
on the year of publication, the publishing institution, the issuing
countries, the name of the journal/publication, the type of document,
and the research topic.

Later on, for delivering research map information, the data is
exported in the Export RIS file format. In the first discussion, the
authors processed the data using VOSviewer to find out the
bibliometric map of research development based on the big theme of
terrorism cases in Indonesia. This means observing the frequency of
words in the discussion as well as visualizing the relationship
between the main themes and the most recent literature. In the second
discussion, the authors processed data using Nvivo 12 for exploring
and describing terrorism in Indonesia to explain the data efficiently.

Discussion and Result
A. Indonesian Terrorism Case and Its Academic Trends

Another factor that makes terrorism action in Indonesia gets
increased is the use of high technology?* which makes it far easier to
commit the action. Unsurprisingly, despite the ups and downs, the
record shows that terrorism does exist in the country as clear the graph
1;

2 S R Dzuhayatin, “Islamism and Nationalism among Niqabis Women in Egypt
and Indonesia,” Indonesian Journal of Islam and Muslim Societies 10, no. 1 (2020): 49-77,
https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85086372317 &d0i=10.18326 % 2Fijims.v10i1.49-
77&partner]D=40&md5=afe1d4cd4042018624cb86a852d450ae.
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Graph 1. Number of Terrorism Cases in Indonesia
(source by https:/ /www.scopus.com/)

As a result, Indonesia is considered a dangerous country.
Indonesia, which was once a friendly population, has now become a
country whose inhabitants are considered dangerous to other nations.?”
In this context, Indonesian identity is at stake. The millions of innocent
Indonesian people who are not involved in terrorism activities share
the consequences of radicalism accusations leading to terrorism carried
out by relatively small certain groups.2

Indonesian terrorism has a comprehensive and global network
that threatens national peace and security. As a country with the
largest Muslim population globally, Indonesia continues to be a part
of the international conversation with ongoing events related to
radicalism and terrorism. Starting with the Bali Bombings incident
that intentionally sent a message to the international community
about sentiment towards the United States, the event became a
success with various following bombings in Jakarta and the Bali
Bombing II. Such events with the background of radicalism made
Indonesia one of the centers of world attention.?

The development of terrorism cases in Indonesia from 2016 to
2020 gets much attention among researchers as can be seen from the
percentage of academic discussion themes. The figure below shows

27 (Mahfud et al., 2018)

2 Sahrasad et al., “Indonesian Terrorism: Wahabism and the ‘Imagined
Caliphate.”
2 Hatta et al., “The Impact of Terrorism on Indonesia’s Economic Stability.”
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that terrorism is the most frequently indicated thing in the literature
with a percentage of 17%. In this regard, religious points are also
topics related to terrorism with a percentage of 12%. Then other
things related to Indonesia, media, radicals, the state, education,
Islam, and issues have an average percentage below 10%. All of these
topics are certainly interrelated and influence each other with the
strengthening of terrorism cases that occur in the Chart 1.
VIV 6%
1ssues B
istamic B
epucaTion [ER
sTATE |8
rRapicaL [
MEDIA [

INDONESIA 11%

RELIGIOUS 12%

TERRORISM 17%

Chart 1. Literature Analysis Based on (Discussion Theme) Terrorism
Issues
(source by https:/ /www.scopus.com/)

The literature analysis in chart 1 shows that terrorism becomes
an essential item. Terrorism cases certainly have a strong relationship
with religious matters, namely Islam. The ideas considered radical
have also had something to do with the Muslim community as the
most Indonesia's population.3® In a pluralistic society where conflicts
of interest are constant, democratic values become the hope for
peaceful conflict resolution. In the name of democracy, every human
being should ideally get recognition and respect for himself. 31

30 Windiani, “Peran Indonesia Dalam Memerangi Terorisme.”

31 Muhaimin Zulhair Achsin, “Culture and Role of Woman in Terrorism in
Indonesia. Case Studies: Suicide Bombings in Surabaya and Sibolga,” International
Journal of Engineering and Advanced Technology 8, no. 5 (2019): 873-876.
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Following the last five year record of Indonesian terrorism, the
development of research on terrorism cases in Indonesia also
experienced a growth trend with fluctuating dynamics as shown at
the Graph 2 below;

Documents by year Scopus
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Documents
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Year

Copyright © 2021 Elsevier B.V. All rights reserved. Scopus® is a registered trademark of Elsevier B.V.

Graph 2. Trends of Terrorism Issues Research in Indonesia

Graph 2 shows the trend of annual publications related to
terrorism cases occurring in Indonesia. In this study, the data were
taken from 2016 to 2020. The number of detected data was 73
documents in which the authors selected 51 samples of it based on
social science studies clustering. There are five documents in 2016, 2
in 2017, 11 in 2018, 13 in 2019, 16 for 2020, and 2 for 2021. From the
graph 2 result a literature analysis based on the theme that processed
data from 51 literature documents using Nvivol2 Plus.

B. The Root of Terrorism Act in Indonesia

Democracy is often identified with freedom of expression. On
the other hand, freedom of self-expression and the right of every
human being has become the key theme in the debate on the practice
of radicalism growing at various societal levels. The method of
radicalism is then considered the same as a form of self-expression as
a part of human rights. When every individual and group has found a
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space for expression, the notion of radicalism begins to enter and be
played by some actors with specific interests.

Terrorism, on the other hand, is essentially an act contradictory
to the principles of human life whose emergence is often due to
injustice among society and the lack of understanding of the
scriptures as the basis of legal law in religion.?2 Having that kind of
seed, terrorism organizations commonly develop massively with the
background of specific groups' interests and the legalization of
superpower countries such as the United States and Israel to expand
their wings of power or interests.3

Due to the negative meanings of "terrorist' and "terrorism,"
terrorists generally refer to themselves as separatists, liberation fighters,
militants, mujahideen, and others.3* When they get caught either alive
or killed, they often relate their struggle with jihad fi sabilillah teaching
although, in a deeper analysis, their actions do not reflect religious
teachings' values, especially Islam.35 In the Qur’an. For example, there
is no commandment to kill a man unless the person commits a
considerable crime and results in the destruction of human
civilization.3¢

The teachings of any religion, especially Islam, do not justify
acts of terrorism under any pretext. Religion is only a shield to carry
out plans and acts of terrorism. However, most of the recruitment of
terrorist members is based on religious doctrine, making them believe
that their deeds are a sacred mission that can deliver them to God’s
blessing.3”

32 Widyaningrum and Dugis, “Terorisme Radikalisme Dan Identitas
Keindonesiaan.”

3 Muh Wajdi, “Islam Dan Radikalisme (Mengurai Makna Terorisme)” (2017).

3 ] Mohammed, “De-Radicalisation and Humanitarianism in Indonesia,” Social
Sciences 10, no. 3 (2021): 1-17, https:/ /www.scopus.com/inward/record.uri?eid=2-
s2.0-
85102570665&d0i=10.3390 % 2Fsocscil0030087 &partner]D=40&md5=286b44129019b91
8821b3ab5f9c490Dbf.

% U Sumbulah, “Preventing Radicalism by Family and Civil Society
Organizations in Indonesia,” Pertanika Journal of Social Sciences and Humanities 27, no. 1
(2019): 391-403, https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85072395321 &partner]D=40&md5=edfcbcdb935{368b4fcc492cf9d6a722.

36 Zulkhaidir, “Islam Dan Terorisme.”

37 Firmansyah and Hidayat, “Pendekatan Advokasi Muhammadiyah Dalam
Penanganan Terorisme Di Indonesia.”
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The acts of terrorism in Indonesia must furthermore have
disturbed the peace and tranquility of its people. Even so, the
government does not easily eradicate these acts. The development of
terrorism in Indonesia shows the weak condition of the state and the
absence of the state apparatus's role in maintaining defense and
security.3® Acts of terror continue to occur in Indonesia with a
different number of cases every year.

By involving various actors, including politicians, religious
leaders, people in business, and other community leaders, radicalism
is increasingly being ordained as the only way to make Indonesia
change for the better (Wajdi 2017). Various religious adages were also
called on the altar of radicalization to ignite public emotion, especially
among a group of people affiliated with this movement. Therefore,
although Indonesia has caught the world's attention with the rampant
cases of terrorism, at the same time, terrorists are recruiting militant
people to make their goal come true and in the name of jihad, they
conceal their evil plans.?

The visualization of terrorism cases in Indonesia can be seen in
Figure 1 below;

3 N G Rogozhina, “The struggle against islamic terrorism in southeast asia,”
World  Economy and  International — Relations 64, no. 8 (2020): 27-36,
https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85090638343&d0i=10.20542%2F0131-2227-2020-64-8-27-
36&partner]D=40&md5=efc58c71c00d5950be2deba5ba32{897.

39 Mohammed, “De-Radicalisation and Humanitarianism in Indonesia.”

404 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 393-420



Meta-Analysis the Root of Terrorism

Yﬁ!(‘l‘)ﬁl?’y
\l\(’OT"_‘Z‘dW\'?Iﬂm("\l
local ecoggngiggdevelopment md@"'d"’md.wa' tion
.“"U “
,, woman ¢
family
islam e @

edugation
knowledge
global Wrrorism

. VOSviewer
Figure 1. The Root of Terrorism Visualization in Indonesia

The Figure 1 shows an apparent correlation between terrorism,
radicalism, and religion. Islam is the most prominent item that has a
relationship with terrorism. Furthermore, literature review data
processed with VOSviewer reveals that women also have the most
intersecting relationship with Islam and education affecting
Indonesia's development of terrorism cases. VOSviewer organizes
them into 8 groups based on keywords like terrorism, situations,
factors, causes, country, product, countermeasures, and Indonesia. It
can be seen in the table of contents for each cluster below:

Expressions, Identity, Local Development, Local
Cluster 1 . .
Government, National Identity, Pesantren, Responder,
(9 Items) e .
Securitization, Terrorism Issue
Civil Society Organization, Indonesian, Indonesian
Cluster 2 Government, Moderate Islam, Muslim Population,
(8 Items) Radicalization, Radicalization Program, Youth
Radicalization.
Cluster 3 Indonesian Millennial Muslim, Jihad, Radical, Terror,
(7 Items) Terror Attack, Terrorist Group, Terrorist Organization.
Cluster 4 Democracy, Islamism, Nationalism, Niqabi, Nigabis,
(6 Items) Woman
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Cluster 5 Counter-terrorism, Domestic Security Dilemma, Human
(5 Items) Right, Political Right, Religious Leader.
Cluster 6 Education, Indonesian Muslim, Islam, Knowledge,

(5 Items) Terrorism Industry.

Cluster 7 Family, Global Terrorism, Radicalism, Religious

(4 Items) Radicalism.

gllltsetzs? Foreign Policy, International Relations, Middle Power.

Table 1. VOSviewer Cluster Analysis

Table 1 of the bibliometric analysis using VOSviewer shows a
relationship between Islamic views, Islamic teachings, terrorism acts,
and radicalism movements in Indonesia. This movement can cause
terror mainly because of its distinctive opinions and understanding of
democracy and nationalism.*® Muslim population in Indonesia the
terrorist groups freely oppose democracy using the jihad concept.!
They base their action on the strong will to fight for Islam using the
jihad so that they tend to justify any means to realize it including even
though using violence such as physical attacks and bombings.*2

The cluster analysis above also shows how women's presence
becomes a critical spotlight. Women and the nigab are synonymous
with the religious radicalism movement although it is generally
believed that not all women with the nigab are terrorists. This situation
seems to explain the relationship between religiosity and terrorist
behavior in Indonesia. General understanding of the Indonesian
terrorism act needs to be put in the context of the larger terrorism

40 Windiani, “Peran Indonesia Dalam Memerangi Terorisme.”

41 A Fenton and D Price, “ISIS, Jihad and Indonesian Law: Legal Impacts of the
January 2016 Jakarta Terrorist Attacks,” Issues in Legal Scholarship 14, no. 1 (2016): 1-
26, https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85002574593 &d0i=10.1515 %2Fils-2016-
0255&partnerID=40&md5=16c2bd387b78347b2701d71d90bbeca8.

42 ] E Putra et al.,, “Tackling Islamic Terrorism and Radicalism in Indonesia by
Increasing the Sense of Humanity and Friendship,” in Violent Extremism:
Breakthroughs in Research and Practice (Persada Indonesia University, Indonesia: IGI
Global, 2018), 280-301, https://www.scopus.com/inward/record.uri?eid=2-s2.0-
85059711271&d0i=10.4018 %2F978-1-5225-7119-
3.ch016&partner]D=40&md5=fd2{86eefb01ac5df0c5fbc04165da00.
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movement.*> These acts of violence are typically motivated by specific
thoughts or justification that they claim as religious teachings. Other
terrorism movements do not have a direct relation to certain spiritual
teachings 4 like terrorism act occurring because of political, and
cultural motivations.#5> Unfair and non-ideal situations such as unfair
treatment, discrimination, and marginalization in the political and
cultural fields often encourage the occurrence or development of
terrorism as well.# Thus, whether driven by a belief in certain
religious propositions or other motivations, the terrorism movement
aims to defend a specific value be it religion, justice, or cultural ones.4”

indonesiarfgovernment

indofs=any saigalisation
hunf“%xwoman fw o
- y
w agpr
edlwion
knogledge 1

global g@rrorism

Figure 2. The Relation Between Terrorist and Islam

Meanwhile, Figure 2 above shows how on one hand, religion is a
place where people find peace, depth of life, and firm hope but on the
other hand, it is often associated with violence and various conflict

4 Faiqah and Pransiska, “Islamic Radicalism Vs Islamic Moderation: Efforts to
Build the Face of Peaceful Indonesian Islam.”

4 Firmansyah and Hidayat, “Pendekatan Advokasi Muhammadiyah Dalam
Penanganan Terorisme Di Indonesia.”

45 Zulkhaidir, “Islam Dan Terorisme.”

46 Amra Sabic-El-Rayess, “Epistemological Shifts in Knowledge and Education
in Islam: A New Perspective on the Emergence of Radicalization amongst Muslims,”
International Journal of Educational Development 73, no. November 2019 (2020): 102148,
https://doi.org/10.1016/j.jjedudev.2019.102148.

47 Nakissa, “Security, Islam, and Indonesia An Anthropological Analysis of
Indonesiaas National Counterterrorism Agency.”

al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 393-420 407



Dinda Rosanti Salsa Bela, Achmad Nurmandi, Isnaini Muallidin, Danang Kurniawan

incidents.*® Specific religious mechanisms are vulnerable to violence
and conflict.#* This symptom particularly can occur when love for a
particular value system develops to have political implications.>® By
cornering other people for their religious or ethnic ownership, acts of
hatred are commonly taking place in the form of resistance, especially
targetting ideas and institutions that are considered contrary to their
beliefs.5!

C. Factors Causing the Growing of Terrorism in Indonesia

A terrorist movement is a symptom of a revival in fighting
injustice, oppression, and slander committed by some parts of the
local community and the world against other parts of society. Based
on the 51 literature review documents. The image below is the result
of the word frequency analysis using Nvivo from the 51 papers.

Figure 3. Word Frequency of Terrorism in Indonesia

48 Dzuhayatin, “Islamism and Nationalism among Nigabis Women in Egypt and
Indonesia.”

4 Widyaningrum and Dugis, “Terorisme Radikalisme Dan Identitas
Keindonesiaan.”

%0 Priyanto, Dermawan, and Runturambi, “Islah as the Key Success of Terrorist
Disengagement Process in Indonesia.”

51 Sabic-El-Rayess, “Epistemological Shifts in Knowledge and Education in
Islam: A New Perspective on the Emergence of Radicalization amongst Muslims.”
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The literature analysis results based on the theme show that
terrorism is the most highlighted issue. Terrorist groups in Indonesia
can be fairly associated with radical groups. It turns out that both are
found to overlap with the religion believed by the majority of
Indonesia's population, namely Islam. This also shares the same with
most of international society, especially the Western world with
democratic ideology, who oppose Islam because considering it as a
totalitarian ideology that rejects democracy, personal freedom, and
religion 52.

The assumption leads to a general perspective to always
associate terrorism with Islam.5® Acts of terrorism are widely believed
to contain political elements that use unhealthy forces, including
religious weapons.> Religion, therefore, becomes fragile because its
adherents can do anything against the applicable law by hijacking
religion itself.55 Religion, for instance, teaches people to humanize
people so that any actions that harm and destroy man’s civilization
are not original religious teachings.5¢

D. Mapping of Terrorism Issues from the Aspects of the Islamic
Movement

Religion, on the one hand, is a place where people can find
serenity, meaning, and steadfast hope; on the other hand, religion is
frequently associated with violence and many conflicts. When it
comes to violence and war, religious mechanisms are particularly
vulnerable.?.

When a person's love for a certain set of values gets politicized,
it can turn violent and cause conflict. When individuals feel cornered
for their religious or ethnic ownership, especially when it comes to
components of concepts and institutions that are seen antagonistic to

52 Mayur Suresh, “The Social Life of Technicalities: “Terrorist’ Lives in Delhi’s
Courts,” Contributions to Indian Sociology 53, no. 1 (2019): 72-96.

5 Wajdi, “Islam Dan Radikalisme (Mengurai Makna Terorisme).”

54 Mustofa, “TERORISME: ANTARA AKSI DAN REAKSI (Gerakan Islam
Radikal Sebagai Respon Terhadap Imperealisme Modern).”

% Affan, “The Threat of Is Proxy Warfare on Indonesian Millennial Muslims.”

5 Dzuhayatin, “Islamism and Nationalism among Nigabis Women in Egypt and
Indonesia.”

57 Widyaningrum and Dugis, “Terorisme Radikalisme Dan Identitas
Keindonesiaan.”
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their beliefs, acts of hatred take the form of resistance and resistance.
The core reasons for mass violence are typically rejection and hatred.
Efforts to build value systems and points of view that refer to specific
ideological levels will strengthen the foundation of belief in the
superiority of certain ideologies in the end?.

Terrorism is a violation of human life's principles, with
terrorism movements originating as a result of social injustice and a
lack of understanding of religious law's foundation, the scriptures.
Terrorist organizations expand in size as a result of individual group
interests and the permission of powerful countries such as the United
States and Israel to spread their wings of power or national interests.
Terrorists who are captured or executed frequently claim to be
fighting for Jihad fi sabilillah, despite the fact that their actions violate
religious values, particularly Islamic ones. Murder is prohibited in the
Koran unless the victim commits a severe crime that results in the
annihilation of human civilization®.

Indonesia has caught the world's attention with the rampant
cases of terrorism, and terrorists are recruiting militant people to be
targeted to smooth their desires and goals %. In the name of Jihad,
they concealed their evil plans ¢. The teachings of any religion,
especially Islam, do not justify acts of terrorism under any pretext.
Religion is only a shield to carry out plans and acts of terrorism. Every
recruitment of terrorist members is based on religious doctrine,
making them believe that their deeds are a sacred mission that can
deliver them to the Lord's Ridho 62

Initially, Islam in Indonesia was highly praised for its
tolerance.®* However, the greatness of this reputation has been

5% Firmansyah and Hidayat, “Pendekatan Advokasi Muhammadiyah Dalam
Penanganan Terorisme Di Indonesia.”

59 Zulkhaidir, “Islam dan Terorisme.”

60 Windiani, “Peran Indonesia dalam Memerangi Terorisme.”

61 A J Fenton, “Faith, Intolerance, Violence and Bigotry: Legal and Constitutional
Issues of Freedom of Religion in Indonesia,” Journal of Indonesian Islam 10, no. 2 (2016):
181-212, https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85020534637 &d0i=10.15642 %2F]115.2016.10.2.181-
212&partner]D=40&md5=1ea76536c2fb91e00e09d978641aa8f1.

62 Wajdi, “Islam Dan Radikalisme (Mengurai Makna Terorisme).”

6 Firmansyah and Hidayat, “Pendekatan Advokasi Muhammadiyah dalam
Penanganan Terorisme Di Indonesia.”
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damaged by several bloody incidents involving religion as one of the
triggering factors.®* Slowly but surely, several radical Islamic
organizations in Indonesia have made the image of Islam as a terrorist
religion.®> In plain view, many parties suspect that only Islamic
groups commit violent acts of terror.®® In fact, anyone from any
background can potentially commit acts of terror®”. The majority of
terrorist acts are committed by radical Islamic groups as a result of
official repression. As a result, they feel arbitrarily treated,
discriminated against, and social and political rivalry in the fight for
public office in order to sway the ultranationalist extreme Islamic
movement from the Middle East.t6. On the other hand, there are only
a few terrorists from different religions and this makes terrorist
stigmatization appears mostly in Muslim groups.®

E. Factors Causing the Growing Issue of Terrorism in Indonesia

Terrorism is the most prominent concern, according to the
results of the literature study based on the subject (figure 3). Extremist
organizations can potentially be labeled as terrorist organizations in
Indonesia. Terrorism and extremism in Indonesia are thought to be
linked to the majority of the country's population's religion, Islam.
Islam is viewed as a totalitarian doctrine that rejects democracy,

64 N Nuraniyah, “Not Just Brainwashed: Understanding the Radicalization of
Indonesian Female Supporters of the Islamic State,” Terrorism and Political Violence 30,
no. 6 (2018): 890-910, https://www.scopus.com/inward/record.uri?eid=2-s2.0-
85049639421&d0i=10.1080%2F09546553.2018.1481269&partnerID=40&md5=85b63bd1
1afb8838a24fbd5f4c33444d.

6 Affan, “The Threat of Is Proxy Warfare on Indonesian Millennial Muslims.”

66 M Haripin, C R Anindya, and A Priamarizki, “The Politics of Counter-
Terrorism in Post-Authoritarian States: Indonesia’s Experience, 1998-2018,” Defense
and Security Analysis (2020): 1-25,
https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85088250885&d0i=10.1080%2F14751798.2020.1790807 &partnerID=40&md5=8918e671
4f1e15dd3eb68807ed75a52c.

67 Faiqah and Pransiska, “Islamic Radicalism Vs Islamic Moderation: Efforts to
Build the Face of Peaceful Indonesian Islam.”

68 Dzuhayatin, “Islamism and Nationalism among Nigabis Women in Egypt and
Indonesia.”

0 Rogozhina, “The struggle against islamic terrorism in southeast asia.”
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personal freedom, and other religions by the majority of people in
democratic Western countries.”

> Islam
: > Education
Factors Causing
Terrorism
> Politic
Doctrine

Chart 2. Model Factors Causing the Growing Issue of Terrorism in
Indonesia

Chart 2 shows that terrorism action is widely believed to contain
political elements that use violent force, including religious weapons.
Religion as believing in power is straightforward because human
religion can do things contrary to applicable law. The human being is
the reason for humans who always discuss Islam. Acts that harm and
damage humans make it a habit of actual religious teachings, even if
the adherents are weak. Committing crimes will only cause
destruction. This kind of doctrine has resulted in the growth of
terrorism issues in Indonesia.

Apart from the ideological motivations mentioned above, two
critical factors have contributed to the occurrence of terrorism in
Indonesia. First, the weakness of Muslims is caused by the radicalism
of the leaders, caused by the moral decline of the Muslim ruling
elite.”? Radicals accuse the Muslim ruling elites as puppets of the

70 Sahrasad et al., “Indonesian Terrorism: Wahabism and the ‘Imagined
Caliphate.”
™ Tlyas, “Decolonising the Terrorism Industry: Indonesia.”

412 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 393-420



Meta-Analysis the Root of Terrorism

Western state not only because of the secular system of government
but also their government policies which are considered more
beneficial to the West. People who do not have any power and cannot
solve their problems are the most prospective targets for radicalists to
do brainwashing while oppressing and recruiting them.”? Second, the
objective recognition of radicalism for non-Muslims has reached its
peak, both in science and politics. However, their progress used to
exploit other nations globally, causing a disharmonious relationship
between East (Islam) and West for quite a long time.”

Thus, two leading factors that cause radicalism are: First,
Muslims historical legacy is conflicted with the regime due to modes
of Islamic political oppression in several states.”* Second, in a global
context, the marginalization of Islamic politics by hegemony in
international politics (the Uni”> Transnationalism) brought this
awareness to Indonesia in Islamic political movements.6

Apart from political oppression, the argument of this article is
the existence of political pressure. With this argument, radicalism
arises because capitalism's excesses create those who do not have
access to capital sources.” In the political economy language, this
approach is known as the "class approach," meaning that the response
to radicalism is a class response against the oligarchic hegemony of
capital with the state.”

Today, at least three factors can explain the emergence of terror:
First is the global constellation of world-class terrorism with Al-Qaeda

72 Handoko, “Analisis Kejahatan Terorisme Berkedok Agama.”

73 Nakissa, “Security, Islam, and Indonesia An Anthropological Analysis of
Indonesiaas National Counterterrorism Agency.”

74 Dzuhayatin, “Islamism and Nationalism among Niqabis Women in Egypt and
Indonesia.”

75 ] Regan, “The Piracy Terrorism Paradigm: An Interlinking Relationship,”
Behavioral Sciences of Terrorism and Political Aggression 11, no. 2 (2019): 149-157,
https:/ /www.scopus.com/inward/record.uri?eid=2-s2.0-
85044043006&d0i=10.1080%2F19434472.2018.1445120&partner]D=40&md5=987c6a771
cdecb1e8a2969197e433717.

76 Widyaningrum and Dugis, “Terorisme Radikalisme Dan Identitas
Keindonesiaan.”

77 Nakissa, “Security, Islam, and Indonesia An Anthropological Analysis of
Indonesiaas National Counterterrorism Agency.”

78 Widyaningrum and Dugis, “Terorisme Radikalisme Dan Identitas
Keindonesiaan.”
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and ISIS movements.” Both have become international issues. This
condition is associated with the world leader's slanted policy towards
Palestine.80 Second is the socio disparities in Muslim countries and
Western culture expansion which are considered successful to destroy
Islamic values through a new paradigm of hedonism and materialism.
The third is the Islamic world leaders who are considered powerless
and subject to the will of the West. This issue quickly spreads to all
corners of the world through virtual networks in both Islamic and
Western countries due to many countries’ policies that protect
rebellion groups who have fled from their respective countries.

Conclusion

Based on the analysis, some factors that strengthen terrorism in
Indonesia include Islamism, politics, education, and doctrine.
Furthermore, it is often assumed that the action has political aspects of
nonviolent power, including theological weapons. Because human
religion has the ability to accomplish things that are against the law,
religion might be defined as a belief in power. The human being takes
on the role of reason. Acts that harm and harm humanity make it a
habit of actual religious doctrines to lead to destruction, even if the
adherents are weak. As a result of this concept, terrorism has become
more prevalent in Indonesia.
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government policies, including the 2020 Large-Scale Social
Restrictions (PSBB), the 2021 Implementation of Community
Activity Restrictions (PPKM), fatwas of Indonesian Ulema
Council (MUI) and Tausiyah of Acehnese Ulema regulating
and calling for restrictions on religious activities are rules with
benefit values and in accordance with the principle of maqasid
al-shari'a. Despite some people's rejection, the policies are, in
fact, based on magqasid al-shari'a, namely protecting the life
(hifz al-nafs) so that people will not get infected by the virus.
Moreover, public safety is the highest law purpose to maintain.
The policies also prove the state's role through the rule when
conditions endanger the community in addition to avoiding
harms as a part of Islamic law orders.

Keywords:
Covid-19; Worship Practices; Islamic Law; Maqashid

Abstract:
Covid-19 telah mengubah kebiasaan hampir seluruh aktivitas
kehidupan manusia, mulai dari ekonomi, sosial, budaya,
pendidikan bahkan agama. Pada aspek agama aktivitas ibadah
juga mengalami perubahan misalnya himbauan shalat di
rumah, menjaga jarak saf dan memakai masker. Tulisan ini
merupakan penelitian hukum empiris yang berupaya menelaah
hukum sebagaimana yang terjadi dalam realitas masyarakat
dengan pendekatan hukum Islam saat pandemi. Sedangkan
teknik pengumpulan data yang dipakai adalah wawancara,
observasi dan studi dokumen. Kajian ini menyimpulkan bahwa
pada awalnya himbauan sebagai pemerintah tidak secara
menyeluruh diikuti oleh masyarakat karena setiap daerah
berbeda tingkat penularan dan kondisi covid terjadi. Setelah
aturan PPKM 2021 diterapkan hal ini relatif teratur termasuk di
Aceh karena dibedakan empat level dan berdasarkan tingkat
penularan dan korban yaitu, merah, orange, kuning dan hijau.
Kebijakan pemerintah agar tidak salat jamaah di masjid pada
saat kondisi penularannya tinggi sebenarnya mengacu pada
konsep maqashid syari’ah yaitu menjaga jiwa (hifz al-nafs) agar
masyarakat tidak tertular virus. Meskipun sebagian masyarakat
khusus daerah atau kabupaten yang tingkat penularannya
rendah menganggap bahwa shalat berjamaah di masjid tetap
harus dilakukan dengan pertimbangan menjaga agama (hifz al-
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din) sesuai protokol kesehatan. Namun patut dicatat kebijakan
pemerintah  tersebut mengandung kemaslahatan yang
bertujuan untuk menghindari kemudharatan dan menolak
bahaya sebagaimana disebutkan dalam kaidah fikih. Sehingga
menghindarkan diri dari kemudharatan dan taat kepada
pemerintah juga merupakan perintah syariat Islam.

Keywords:
Covid-19; Praktik Ibadah; Hukum Islam; Magashid

Introduction

Covid-19 that hits hard the whole world has changed several
orders and activities of human life ranging from social, economic,
cultural, educational, to religious issues.! In religion, various legal
issues have arisen related to Covid-19, such as the legal status of
vaccines.2 Additionally, due to the Pandemic, some worships have
different procedures from the normal rules that make some Muslims
doubt the validity of the new worship practices. This phenomenon
has invited the pros and cons among the public and ulemas (Islamic
scholars).3

Along with it, as an early attempt to handle the Pandemic, the
Indonesian Government had issued a regulation, namely

"Muhammad Kumaidi and Evi Febriani, ‘Implementasi Kaidah La
Yunkiru Tagayyur Al-Ahkam Bitagayyur Al-Azman Wa Al-Ahwal Dalam
Ibadah Di Masa Pandemi’, Asas: Jurnal Politik, Hukum Dan Ekonomi Islam, 12
(1) (2020), 64-81. Shubhan Shodiq, ‘Penanganan Covid-19 Dalam
Pendekatan Fikih Dan Ushul Fikih: Analisis Kebijakan Pembatasan Sosial
Berskala Besar Di Bidang Keagamaan’, Al-Adalah, 5, (2) (2020), 113-34.

2Asrorun Ni'am Sholeh, ‘Toward a Progressive Fatwa: MUI's
Response to the Covid-19 Pandemic’, Ahkam, 20, No. 2 (2020), 281-98.
Asrorun Ni’am Sholeh and Muhammad Ishar Helmi, ‘The Covid-19
Vaccination: Realization on Halal Vaccines for Benefits’, Samarah, 5, No. 1
(2021), 171-90.

SPrita Priantini NC. Jujun Junaedi, Mukhlis Aliyudin, Dede Sutisna,
‘Konflik Interpretasi Fatwa MUI Dalam Pelaksanaan Ibadah Selama
Pandemi Covid-19’, Al-Tadabbur: Jurnal Kajian Sosial, Peradaban Dan Agama, 6,
No. 2, (2020), 175-189. S. Samsuduha, ‘Masalah Kebijakan Pencegahan
Wabah Pandemi Covid-19 Dalam Islam’, Jurnal Al-Tafaqquh, 1, No. 2 (2020),
117-27.
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Government Regulation (PP; Peraturan Pemerintah) No. 21 of 2020
concerning Large-Scale Social Restrictions (PSBB; Pembatasan Sosial
Berskala Besar). The regulation restricts social activities related to
school and workplace settings, religious activities, and public
facilities. In addition, fatwas (ruling of Islamic law) of the Indonesian
Ulema Council (MUL Majelis Ulama Indonesia) No. 14 of 2020 were
also issued regarding the procedures for worship during the
Pandemic.# Particularly in Aceh, there issued Circular Letter of the
Governor of Aceh No. 440/4820 2020 as well as the
Recommendations of the Muzakarah (exchange of thoughts) of
Acehnese Charismatic Ulemas initiated by the Aceh Ulema
Consultative Assembly (Majelis Permusyawaratan Ulama/MPU, like
the MUI) in August 2020.5

Since the Covid-19 outbreak at the end of 2019 until August 18,
2021, the number of Covid-19 cases in Aceh has reached 28,547 cases.
Of these, 21,521 cases were cured, 1,212 were death cases, and 5,814
are still being treated.® The spike in Covid-19 cases has caused the
Aceh Government and ulema institutions to issue several rules to
reduce the outbreak ranging from regulations related to worship
procedures, restrictions on opening coffee shops, closures of tourist
sites, rearrangements of working hours for civil servants,
maintenance of health protocols, preparation of health facilities, and
recitation of qunoot nazilah.”

The government regulations, MUI fatwas, and Aceh MPU
recommendations are deemed as necessary steps in accordance with

‘Government Regulation Number 21 of 2020 on Large-Scale Social
Restrictions in the Context of Accelerating the Handling of Corona Virus
WRUS Disease 2019 (Covid-Ig). https:/ /jdih.setkab.go.id/PUUdoc/ 176085
/PP_Nomor_21_Tahun_2020.pdf. Fatwa MUI No 14 tahun 2020 tentang
Penyelenggaraan Ibadah dalam Situasi Terjadi Wabah Covid-19,
https:/ /mui.or.id /berita/27674.

SCircular Letter of the Governor No. 440/4820 of 2020.
https:/ /ppid.acehprov.go.id/assets/uploads/31E1/informasipublik/qSbl/
Surat_Edaran_Gubernur_Aceh.pdf https:/ /aceh.antaranews.com/berita/16
1406/ ulama-kharismatik-aceh-lahirkan-rekomendasi-penanganan-covid-19.

¢https:/ /covid19.acehprov.go.id.

"Circular Letter of the Governor No. 061.2/7309 of 2021.
https:/ /jdih.acehprov.go.id/dih/ detail.
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Islamic law to maintain the main objectives of religion (al-dharuriyat
al-khams). Therefore, the newly determined way to practice worship is
also considered an effort to minimize virus transmission.® In this
regard, the main argument in the government policies related to
Covid-19, which implicates the changing of worship, is based on the
benefit aspect as viewed from the magasid al-shari'a. In this context,
magqasid al-shari'a, which prioritizes benefit, is an effort to protect
human life (hifz nafs) from harm or the danger of viruses.

The regulations, mainly relating to worship practice, are in
accordance with Islamic law under certain situations and conditions?,
and as a consequence, they temporarily cause some changes in
worship practices. The aim is to provide benefits and maintain the
safety of people despite some people having discomfort while
performing worshipping in a new way. As one of the areas affected
by Covid-19, Acehnese is supposed to follow the rules and policies.
However, some people disagree and disobey regulations that restrict
congregational prayers at mosques, set up distant rows, and oblige
mask-wearing during prayers. The reason that their worship will not
be perfect and even invalid is that these applied rules are not in
accordance with religious teachings. The effort to limit worship
activities is a part of measures to protect people from the dangers of
the virus. This contains benefits in accordance with the main
objectives of Islamic law or magqasid al-shari'a, which is hifz al-nafs.

In light of these explanations, it can be understood that the
government policies and the MUI Fatwa followed by the Aceh
Governor's Circular Letter and Recommendation of the Acehnese
Charismatic Ulama Muzakarah on worship practices during the
Pandemic have not been discussed in-depth, let alone linked to the
government policies. Thus, this study finds it necessary to describe
some information on how the Acehnese understand the procedures
for Islamic worship in unusual circumstances. This study focuses on
three problems: first, a review of Islamic law on the practices of

8Hudzaifah Achmad Qotadah, ‘Covid-19: Tinjauan Magqasid Al-
Shariah Terhadap Penangguhan Pelaksanaan Ibadah Shalat Di Tempat
Ibadah (Hifdz Al-Nafs Lebih Utama Dari Hifdz Al-Din?), Salam: Jurnal
Sosial & Budaya Syar-1, 7, No. 7 (2020), 659-672.

Muhammad Kumaidi and Evi Febriani.
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congregational prayers during the Covid-19 Pandemic in Aceh;
Second, changes and dynamics of congregational prayer practices in
the time of Covid; and third, three perspectives of magqasid al-shari'a on
the government policies during the Covid-19 Pandemic. In short, the
study aims to examine changes in the practices of congregational
prayers within Acehnese society during the Covid-19 Pandemic from
the perspective of magasid al-shari'a.

The government policies that regulate prayer activities are an
important theme in this study. To date, research has been carried out
on changes in prayers and other worship practices during the Covid-
19 period. Junaedi et al. discussed the MUI fatwa No. 14 of 2020
regarding worship practices during the Pandemic, including
recommendations for observing health protocols. They mentioned
that this fatwa was made based on the purpose of maqasid al-shari'a,
which is for the benefit and protection of the community instead of
negating worship.l® Another research by Sirajuddin et al. examined
the Circular Letter of the Governor of South Sulawesi regarding the
abolition of Friday prayers in accordance with Islamic law, namely
magqasid al-shari'a, which puts the benefit of mankind as the main
principle.l!

Next, research by Arsad investigated the effectiveness of
rukhsah (exception law) in carrying out worship during the Covid-19
Pandemic. He explained that the use of rukhshah in worship had
already been implemented in society, such as congregational prayers
in mosques with spaced rows, no physical contact as well as the
special treatment of the deceased.’? Meanwhile, Syandri and Akbar
concluded that the use of masks in prayers is allowed during unusual
circumstances to prevent the virus from spreading, although the
original law of wearing a mouth cover is makruh (the avoidance of

10 Jujun Junaedi, Mukhlis Aliyudin, Dede Sutisna.

1 Abdul Wahid Haddade Sirajuddin, Kasjim Salenda, ‘Peniadaan
Shalat Jumat Dalam Surat Edaran Gubernur Sulsel Nomor:
451.11/2057/2020 Selama Pandemi Covid-19 Perspektif Maqasid Al-
Syariah.”, Nukhbatul ‘Ulum: Jurnal Bidang Kajian Islam, 6 (2) (2020), 289-309.

2Muhammad Arsad Nasution, ‘Efektivitas Rukhshah Dalam
Pelaksanaan Ibadah Masa Pandemi Covid-19’, Yurisprudentia: Jurnal Hukum
Ekonomi, 6, No. 1 (2020), 59-74.
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which yields merit but the performance of which is not sinful) and
does not invalidate the prayer.3 Another study by Qotadah also
explained that protecting life is more important in the Covid-19
condition as emphasized by magqasid al-shari'a; thus, restrictions,
suspensions, and temporary prohibitions on the implementation of
worship are policies that follow the Islamic law.’ On a similar note,
Shodiq (2020) concluded that restrictions on worship during
Pandemic are not against Islamic law because in Islamic law,
protecting life holds more importance than protecting property.1>
Similarly, Samsuduha described that the government policies in
preventing and handling Covid-19 have a beneficial aspect, which is
to maintain one's life and offspring.1¢

Some of the aforementioned studies have discussed the
practices of worship, especially prayers, during the Covid-19 period
in Indonesia. However, they were normative legal studies or
literature studies based on legal rules, articles, and media reports
regarding worship practices during the pandemic period. This
present study, however, in addition to using document study, also
conducted interviews and observation to collect the data needed.

Method

This study used empirical legal research that seeks to examine
the law as it lives in the real life of society.l” Data were collected by
means of interviews, observation, and document study. Interview
with ulemas, academics, community leaders, mosque administrators,
and same members of the community. Observation aimed to examine
the legal facts in the community so that the study could illustrate the
level of understanding of the procedures for carrying out worship
during the Pandemic in Acehnese society. Further, a document study

13 Syandri dan Fadlan Akbar, ‘Penggunaan Masker Penutup Wajah
Saat Shalat Sebagai Langkah Pencegahan Wabah Coronavirus Covid-19.,
Salam: Jurnal Sosial & Budaya Syar-1, 7, No. 3 (2020), 261-268.

14 Hudzaifah Achmad Qotadah.

15 Shubhan Shodigq.

1eHudzaifah Achmad Qotadah.S. Samsuduha.

17 Jonaedi Efendi and Johnny Ibrahim, Metode Penelitian Hukum:Normatif
Dan Empiris (Jakarta: Kencana, 2016). Zainuddin Ali, Metode PenelitianHukum
(Jakarta: Sinar Grafika, 2014).
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was used to collect data related to the government regulations or
policies on the procedures for carrying out worship.

The study utilized the approach and analysis based on Islamic
law.18 The results of the interview, observation, and document study
were then analyzed from the perspective of magqasid al-shari’a as social
reality in the form of worship practices during the Pandemic cannot
be separated from the point of view of Islamic law. Specifically, this
study used magqasid al-shar'ia, rukhsah, dar'u al-mafasid and obedience
to the government in terms of the theories or approaches of Islamic
law.

The first theory is maqasid al-shari'a (the objectives of sharia) or
also referred to as the secrets set by Allah in every law.’ The
objectives predetermined by Allah and the Messenger, according to
this theory, are for the benefits of mankind as sharia is regulated to
achieve such purposes either directly or indirectly. Thus, it can be
ascertained that all laws stipulated and formulated must contain
benefits, although sometimes they cannot be clearly comprehended.
Understanding magqasid al-shari'a is deemed necessary for everyone,
especially mujtahids (expert in Muslim Law) who seek to explore the
laws from the texts of the Qur'an and the Prophet's hadith,? in order
the results of their ijtihad (independent reasoning) in accordance with
the objectives of the sharia. To ensure an objective of the sharia,
ulemas have arranged several requirements, including that the
objectives of the sharia must be fixed, clear, and measurable.2!

The maslahah (the best choice in Islamic Law) that the sharia
aims to achieve is classified into three categories. Firstly, the maslahah
daruriyyat or primary benefits essential to human life are related to
both the world and the hereafter. If such a maslahah is neglected, it
will disrupt and create chaos in the order of human life. This category
has five elements: the maintenance of religion, life, mind, offspring,

18Juhaya S. Praja, Teori Hukum Dan Aplikasinya (Bandung: Pustaka Setia,
2014).

Wahbah Al-Zuhayli, Usul Al-Figh Al-Islami, Juz 2 (2nd Ed.)
(Damaskus: Dar al-Fikr, 2004).

2Thahir Ibn “Asyur, Magasid Al-Syari’ah Al-Islamiyyah (1st Ed.) (Tunisia:
Al-Faniyyah). p. 11-12.

2L Al-Zuhayli, Usul Al-Figh Al-Islami, Juz 2 (2nd Ed.). p. 1047
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and wealth. This category is the most vital one to take care of in order
to maintain the continuity of human life.22 Secondly, the maslahah
hajiyyat or secondary benefits. This maslahah is necessary to relieve
difficulties in life. If this is neglected, it will not impede human life
but rather cause hardship and trouble. For example, leniency allows
for travelers to shorten (gasar) prayers and the sick may be allowed to
not fast. Thirdly, maslahah tahsiniyyat or tertiarty benefits which serve
as a complement in one's life, such as wearing presentable clothes in
prayers and wearing fragrances when going to the mosque. Yet, if
this is ignored, it will not interfere with their lives.

The second theory, rukhsah (exception law), is a part of the
given law (wadh'i) in Islam, which is defined as leniency or
concession provided by religion to a Muslim under certain
conditions.?? Allah's specific provisions are based on certain obstacles
or hardships in order to protect their people's needs without
eliminating the basic law.2* The concessions in Islam include
procedures for worship in a certain situation, such as the
permissibility of combining two prayers at one time (jama') and the
permissibility of gasar prayers for travelers.?s In addition, other forms
of concessions for sick people are abolition on the obligation of Friday
and congregational prayers. If a person is ill and finds it difficult to
perform those two prayers or is worried that his/her pain will elevate
if he/she prays at the mosque,? it is permissible to pray at home and
leave the congregation. This situation was experienced by the
Prophet Muhammad when he was ill, in which he requested Abu
Bakr to change his position as imam (leader) of the prayers at the

2Abdul Wahab al-Khallaf, Ilmu Ushul Figh (12th Ed.) (Kuwait: Dar al-
Qalam, 1978).

ZMahmudin, ‘Rukhsah (Keringanan) Bagi Orang Sakit Dalam
Perspektif Hukum Islam’, Jurnal llmiah Al Qalam, 11 (23) (2017), 65-85.

2 Al-Zuhayli, Usul Al-Figh Al-Islami, Juz 2 (2nd Ed.). p. 108

% Mahmud Syaltut, Al-Islam ‘Agidah Wa Syari‘ah (3rd Ed). (Dar al-
Qalam, 1996).

2Mahmudin.
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mosque even though the Prophet's residence was situated very close
to the mosque.?

The third theory, dar'u al-mafasid (resisting any damage), is
one of the concepts in Islamic law which aims to prevent damage.
Islamic law assesses that efforts to stay away from things that can
lead to damage or harm are better than doing those that bring benefit.
In other words, leaving out a prohibition is more important than
carrying out obligations.?® This concept is applied to certain cases as
an effort to prevent the spread of harm in society so that people can
avoid difficulties and will eventually be benefited.?” One of the basic
arguments of ulemas in formulating this concept is the hadith of the
Prophet, which reads:

0 iabart Lo s Vgl ol (ST 03] ognn B ¢ o e (Sad 130
What I have forbidden for you, avoid. What I have
ordered you [to do], do as much of it as you can.

It implies that doing a good deed in Islam will remain
applicable if the circumstances allow and as long as there is no
negative impact that can interfere Muslims. However, if conditions
change and doing good will harm someone, then Islam strictly
forbids this deed.?

The fourth theory is obedience to the Government or, in this
case, the ruling leaders who control society. Islam suggests that
society needs to obey their leaders who take care of various interests
for their lives so that the order of life can work well in an orderly
manner. This also implies that a leader is a person who commands

ZMuhammad bin Idris Al-Syafi'i, Al-Umm Vol. 1 (Beirut: Dar al-
Ma'rifah, 1973). Zakariya Ali Yusuf Al-Syirazi, Al-Muhadhdhab Fi Figh Al-
Imam Al-Syafi’i (Beirut: Dar al-Ma’rifah).p. 101.

2Ali Hasballah, Usul Al-Tasyri” Al-Islami (Cairo: Dar al-Ma'arif).

2 Adib Hamzawi, ‘Qawa’id Usuliyyah & Qawa’id Fighiyyah (Melacak
Konstruksi Metodologi Istinbath Al-Ahkam)’, Inovatif, 2, No. 2 (2016), 104.

30 Muhammad ibn Ismail Al-Bukhari, Sahih Al-Bukhari, Vol. 6. (Beirut:
Dar Ibn Katsir, 1987).

31Fahmi Hasan Nugroho Ayi Yunus Rusyana, Dedi Supriyadi, Ali
Khosim, ‘Fatwa Penyelenggaran Ibadah Di Saat Pandemi Covid-19 Di
Indonesia Dan Mesir’, Digital Library UIN Sunan Gunung Djati, 2020, 5.
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goodness and forbids evil.32 Leaders have an important position in
Islam in directing the society, whether related to social, political,
religious, or other matters. Islam has set the obligation of obedience
to a leader as long as he/she does not invite disobedience to Allah.?

Obedience and compliance to the Government is, therefore, a
part of Islamic teachings. This compliance is not only limited to
religious matters but also to various matters regulated by the
Government.3* Moreover, Islam regulates not only the relationship
between humans and God but also between humans and their
environment.3> In terms of obedience to the leader, Islam gives the
rights for leaders that society needs to fulfill. Among their rights are
getting the prayer from people, to be respected and honored, as well
as getting their orders obeyed as long as they are not involved in
disobedience.3

Discussion and Result
Changes in Performing Prayers during the Covid-19 Period in Aceh
a. Suggestions for Praying at Home during the Pandemic

The Covid-19 outbreak in Indonesia has prompted the
Government to issue several rules to prevent the wider spread of the
virus.¥’ Among the regulations is the issuance of government

32Khairunnas Jamal and Kadarusman., “Terminologi Pemimpin Dalam
Alqur’an (Studi Analisis Makna Ulil Amri Dalam Kajian Tafsir Tematik)’,
An-Nida': Jurnal Pemikiran Islam, 39, No. 1 (2014), 127.

3 Jumratul Mubibah and Ummul Faizah Sulaiman Kurdi, ‘Konsep Taat
Kepada Pemimpin (Ulil Amri) Di Dalam Surah an-Nisa: 59, Al-Anfal:46
Dan Al-Maidah : 48-49 (Analisis Tafsir Al-Qurthubi, Al-Mishbah, Dan Ibnu
Katsir’, Journal of Islamic Law and Studies, 1, No. 1 (2017), 33-45.

3 Analiansyah, “Ulil Amri Dan Kekuatan Produk Hukumnya (Kajian
Terhadap Perspektif Teungku Dayah Salafi Aceh Besar).’, Analisa, 21, No. 2
(2014), 269.

$Manna Khalil Al-Qattan, Al-Tasyri’ Wa Al-Figh Fi Al-Islam: Tarikhan
Wa Manhajan. , 1976, p. 10. (Maktabah Wahbah, 1976).

%Kaizal Bay, ‘Pengertian Ulil Amri Dalam Al-Qur'an Dan
Implementasinya Dalam Masyarakat Muslim’, Jurnal Ushuluddin, 7, No. 1
(2011), 120.

%Imam Fahrudin, ‘Pengguguran Kewajiban Shalat Berjama’ah Sebagai
Upaya Pencegahan Penyebaran Covid-19°, SALAM: Jurnal Sosial & Budaya
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regulations such as PSBB/2020, PPKM/2021, and Circular Letter of
the Minister of Religious Affairs, which prohibit citizens from
gathering to avoid any crowd. Several prohibitions include
congregation prayers in mosques, and as an alternative, Muslims are
encouraged to worship individually or with their families at their
respective homes.38

Fauzi Saleh, a member of the MPU of Banda Aceh City,
explained that figh rule reading taghayyar al-Ahkam bi taghayyur al-
zaman wa al-makan (changes in the law occur because of changes in
time and place) indicates that the law can alter due to changes in
situations and places. Thus, having a change in the procedure for
carrying out worship due to certain conditions is common thing. In
this case, the concept of legal provisions in normal circumstances
(azimah) has shifted to legal provisions with concessions (rukhsah).
Saleh added that under the figh law, the condition of a person who
performs prayer might change. In normal circumstances, one prays
while standing up while in a weak state. One may do it while sitting
or even lying down. Therefore, he concluded that there are no
obstacles in practices of worship as long according to the
circumstances, needs, and maslahah3® Additionally, according to
Imam Nawawi, Islamic law can make the obligation to perform
Friday prayers invalid on the grounds of troublesome illness.4
Hence, the pandemic conditions that possibly endanger the
community at large are more of a strong reason for not allowing
Friday and congregational prayers.*

Furthermore, the MUI as an institution with authority to issue
legal fatwas (No. 14 of 2020) has also promulgated a fatwa regarding
the Implementation of Worship in the Situation of the Covid-19
Outbreak. The fatwa stipulates that in conditions of uncontrolled

Syar-1, 7, No. 10, (2020), 939-948.

38Circular Letter of the Minister of Religious Affairs No. 15 of 2020.

39Interview with Fauzi Saleh, Member of Banda Aceh MPU’

#0Abu Zakaria Yahya bin Syarf al-Nawawi, Al-Majmu’ Syarh Al-
Muhadhdhab, Jilid IV (Dar al-Fikr, n.d).

#Sirajuddin, Kasjim Salenda, dan Abdul Wahid Haddade, ‘Peniadaan
Salat Jumat Dalam Surat Edaran Gubernur Sulsel Nomor: 451.11/2057 /2020
Selama Pandemi Covid-19 Perspektif Maqasid AlSyariah,”’, NUKHBATUL
"ULUM: Jurnal Bidang Kajian Islam, 6 no. 2 (2020), 289-309.

432 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 421-449



Changes in Congregational Prayer Practices During the Covid-19 Pandemic

spread of the virus in any life-threatening area, Muslims are not
allowed to hold Friday prayers until the situation returns to normal.
As an alternative, it is obligatory to replace it with the dhuhur (noon)
prayer at their respective homes. Likewise, it is also not permissible
to hold worship activities that involve large numbers of people and
are deemed as a possible epicenter for the spread of Covid-19 virus. It
includes congregational five daily prayers, rawatib prayers, taraweeh
prayers, and Eid al-Fitr or Eid al-Adha prayers in mosques or other
public places as well as gathering for the mass Qur'anic recitations
and majelis taklim (learning gathering).4

However, the MUI fatwa, as well as tausiyah, in the context of
Islamic law, is non-binding and non-coercive which is slightly
different from the Aceh MPU. Despite it, the consideration of the
ulamas will usually be noticed by the Aceh government as part of the
autonomy and privileges of Aceh regulated in Act No. 11 of 2006,%
particularly on matters of religion and Islamic law, as ulemas play a
vital role in the life and development of Aceh.

Unfortunately, most Acehnese tend not to care about the
regulation in performing their daily worship practices as they are still
doing the same as in normal times. Some of them seem to have not
been well educated about the practices of worship in unusual
conditions and keep thinking that worship must still be done in a
perfect form and therefore should not be made easy. In fact, in
Islamic figh, several concepts ease Muslims to practice their religion
or perform worship,* including when they are worried about certain
conditions or risks to their health if they, for instance, keep doing
prayers in the congregation such as Friday prayers.4 This concept is a
reflection of the characteristics of Islamic law, which are universal,
systematic, realistic, flexible, and not burdensome.4

“2Fatwa MUI No 14 of 2020 on the Implementation of Worship in the
Covid-19 Situation, https:/ /mui.or.id/berita/27674

BLaw Number 11 of 2006 on the Government of Aceh.
https:/ /pih.kemlu.go.id /files/UU %2011-%202006.pdf. = Abidin  Nurdin,
Reposisi Peran Ulama dalam Pelaksanaan Syariat Islam di Aceh, Jurnal al-
Qalam 18, No. 1 (2012), 54-65.

4 Muhammad Arsad Nasution.

45 Mahmudin.

#Hendra Gunawan, ‘Karakteristik Hukum Islam.’, Jurnal Al-Magasid, 4,

al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 421-449 433


https://pih.kemlu.go.id/files/UU%2011-%202006.pdf

Salman Abdul Muthalib, Tarmizi M. Jakfar, Muhammad Maulana, Lukman Hakim

Relating with this, Moch. Fajarul Falah, a member of the Aceh
Province MPU, explained that in regards to the call for people to pray
at home, it should be related to the Acehnese culture. In Aceh, such a
case is very sensitive because people tend to think that the
regulations are certain efforts to keep people away from worship.
Therefore, he added that if Acehnese disagreed, it would be good to
let them be. Therefore, Falah believed that there was no need to close
the houses of worship as long as Muslims could comply with proper
health protocols.+”

The prohibition of performing congregational prayers at
mosques and efforts to close mosques are furthermore considered a
ploy to keep Muslims away from their religion.#8 This assumption
becomes exacerbated when some random information from social
media says that various regulations issued by the Government were
influenced by foreign interests. The unreliable information has
further fueled people's rejection of the Government's appeal.
Moreover, some ulemas have emerged to provide different
information coming from the official Government that the
controversy at the grass-root is inevitable.

In responding to the situation, the Aceh government has asked
the ulemas to provide support to the Government in tackling the
Pandemic and ensuring people comply with related regulations. On
August 26, 2020, for instance, the Aceh Ulemas Muzakarah was held
and resulted in several recommendations for mitigating Covid-19.
Among the recommendations related to worship, the ulemas
requested the Mosque Prosperity Bodies (Badan Kemakmuran
Mesjid/BKM) to remind worshipers to always obey health protocols
when carrying out Friday prayers, to limit the duration of the khutbah
(sermon), and to recite qunoot nazilah at every five daily prayers.
However, the recommendations do not work at all urging people to
pray at home with their families.

Consequently, government regulations that urge people not to
carry out worship in mosques are not very well obeyed by the

No. 2, (2018), 105-25.

#’Interview with Moch. Fajarul Falah, Member of Aceh MPU, August 3,
2021.

48 Hudzaifah Achmad Qotadah.
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community. In addition to religious sentiment, another reason is the
low level of the transmission of Covid-19 in the early days of the
Covid outbreak in Aceh. However, when many people were getting
infected and passed away, people started to consciously not pray at
the mosques or continue to pray but with rows far apart.

b. Spacy Row Arrangement in Congregational Prayers

Another suggestion issued to cope with the Covid-19 outbreak
in Indonesia is the arrangement of rows in congregational prayers
with distance. Before the Pandemic, rows were culturally set close
according to Islamic teachings and based on the hadith of the Prophet
Muhammad. The close arrangement is even considered as a part of
prayers' perfection. However, during the Pandemic, the rows in
congregational prayers are obliged to be spaced so that the distance
between one person and those next to him/her is not too close. This is
also a part of the compliance with the Government's program for
social distancing, which is required in daily activities, including when
performing worship or prayers.+

Regarding this, the Aceh Government urges worshipers to keep
their distance in rows. During the Eid al-Fitr and Eid al-Adha
prayers, the Indonesian National Armed Forces (TNI; Tentara Nasional
Indonesia) through the Military District Command (Koramil or
Komando Rayon Militer) also wrote to the BKM (Badan Kemakmuran
Masjid or mosque administrator) to urge worshipers to wear masks
while praying, keeping distance, bringing own prayer mats, and
prohibit handshakes after the prayers as it usually becomes a habit.50
This method seemed to be quite effective as all mosque
administrators received the Government's message. Meanwhile, the
Government also monitors the mosques to ensure compliance with
the instruction by delegating civil servants and security forces from
the sub-district police and Koramil.

However, based on several observations, only several mosques
in Aceh obeyed the aforementioned instruction, especially the
mosques under the supervision of the Government like mosques in

#Circular Letter of the Minister of Religious Affairs No. 15 of 2020
S0Appeal of Koramil in Ulee Kareeng Subdistrict, Banda Aceh, on Eid
al-Fitr 2021
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the TNI and the Indonesian National Police (Polri) compounds
Baiturrahman Mosque and the Polda (Regional Police) Mosque.>!
Other mosques ignored the rule and the process for performing
worship still ran as usual without any distance among worshipers
even though the emergency status had not been lifted by the
Government.

They regard the instruction to keep distance in prayers, Moch.
Fajarul Falah explained that according to legal principles, changes in
worship procedures do not matter, including wearing masks in
prayers and the distant space among worshipers. As long as the
worshippers are still inside the mosque, he added, the prayers will be
considered valid. Therefore, he mentioned that in this case, it is
necessary to educate the public in order not to suffer anxiety because,
in current conditions, health protocols must be maintained in all
situations, including when performing prayers. As long as the
changes do not violate the rules of sharia law, it does not become any
problem.52

Nevertheless, Abdullah, a congregation member in Dayah
Tanoh, Pidie District, said that the disobedience to maintain distance
in prayer was because of a lack of understanding of the rules of
closing rows. Some consider it as a necessity and consequently
assume that without the close row, it is deemed the same as reducing
rewards of congregational prayers. A few others even consider that
their prayers invalid.? In line with that Syukur Gade, a mosque
congregation in Banda Aceh City, said that people who pray at the
mosque by wearing masks and keeping their distance are part of the
human effort to prevent the spread of Covid-19. While we are
ordered by Allah to make efforts, so endeavor is part of religious
teachings.>

510Observation result, around January-August 2021

52Interview with Moch. Fajarul Falah, Member of Aceh MPU, August 3,
2021

%Interview with Abdullah, a local of Pidie District, August 10, 2021

S4Interview with Syukur Gade, a local of Banda Aceh City, August 12,
2021.
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This particular view refers to a hadith of the Prophet
Muhammad, which is often recited by the imams when they are about
to start the prayers, which reads:

55 . . ot
53y 1S5 Ly
Meaning;: Straighten your rows and stand closer together.

The community understands this hadith in a general context
literally without relating it to certain situations and conditions
regardless of when and how the context was when the Prophet
delivered the hadith. In fact, according to the books of figh in the
Shafi'i school, following the imam in congregational prayer with a
distance of 3 zira' (about 1.5 meters) is considered valid. It goes the
same with the distance among a worshiper and others his/her right
or left56 Imam Nawawi even stated that the distance between the
imam and the worshippers and between one worshipper to another is
300 zira' (150 meters) as long as the worshippers know the imam's
prayer and do not stand in front of him.5”

The row arrangement as described above is valid under normal
circumstances, let alone under certain conditions such as in the midst
of a Pandemic with the big spread of the virus that endangers
Muslims. Indeed, all ulemas agree that a tight and close row in
prayers is better (afdhal) because it follows the guidance of the
Prophet. However, considering the rule that rejecting harm is more
important than seeking benefit, it can be concluded that avoiding the
deadly virus by keeping a distance in prayer is more prioritized than
getting the rewards of performing congregational prayers in the
usual arrangement. The relevant principle of figh rule in this
condition is rejecting harm which is taken precedence over seeking
benefit (tark al-mafasid muqaddam ala jalbi al-masalih).

It is important to take a note, however, that although various
government efforts continue to be made against non-compliance in

%SMuhammad ibn Ismail al-Bukhari, Sahih Al-Bukhari, Vol. 1.

5%Abdul Karim Al-Rafi'i, Al-’Aziz Syarh Al-Wajiz, Vol. 1I (1st Ed.) (Beirut:
Dar al-Kutub al-Ilmiyyah, 1977).

”Abu Zakaria Yahya bin Syarf al-Nawawi, Al-Majmu’ Syarh Al-
Muhadhdhab, ilid IV, (Dar al-Fikr, n.d.). p. 303-305.
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maintaining health protocols, they still do not give any sanctions for
activities related to worship. As an alternative, through the TNI
(Koramil) and Polri (Sectoral Police), the Government provides
counseling programs and socialization of health protocols to the BKM
(Badan Kemakmuran Masjid or mosque administrator). Procurement of
hand sanitizers, distribution of masks, and spraying disinfectants to
mosques are also carried out periodically to maintain the cleanliness
and comfort of the congregation when performing worship. In
addition, the worshipers are requested to provide their own prayer
mats to avoid the use of carpets.5

c. Wearing Masks in Prayers

Wearing a mask aims to avoid any dust, odor, or other
purposes. During the Covid-19 period, in order to avoid transmission
of the virus, people were advised to wear masks, especially clinical
masks, so that water droplets as a means of transmitting the virus do
not enter their mouth and nose. To campaign the use of masks, the
local Government has promoted it through various advertisements,
i.e,, mass media, electronic media, and banners displayed in almost
all corners of the villages in the Aceh region. This attempt is to
ascertain that all citizens know about the recommendations for the
use of masks, especially when they are outside of their homes to carry
out daily activities.

The rule for wearing masks, in fact, should not be a specific
issue to discuss because it is something very reasonable and logical
that everybody can simply agree and accept without further thinking
or rejection. However, the problem arises when someone prays in a
congregation at a mosque or meunasah (small mosque in Aceh).
People start to question whether religion allows the use of masks
considering that it can cover nose when performing sujud
(prostration), one of the obligatory moves in the prayer. They also
ponder whether using masks can disrupt the implementation of
prayers by either eliminating the virtue of prayers or even making it
invalid due to covering the face when doing sujud.

The above understanding relates closely to the literal meaning
of a hadith of the Prophet, which reads:

%0Observation result, around Januari-Agustus 2021
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The Prophet forbids men to cover their mouths while praying.>

The ulemas explain that covering one's mouth without any need
while doing prayers is makruh, but it does not invalidate a prayer.®
To this end, in pandemic conditions where the virus can threaten a
person's life, wearing a mask to protect oneself in prayers is certainly
allowed.®* The phenomenon in Acehnese society has shown two
groups of people in responding to this problem. In urban areas, it was
found that some worshipers use masks in congregational prayers, but
the numbers were not many. In contrast, people in the rural areas
were hardly found wearing masks when praying in the congregation.
They even did not seem to care about this suggestion both when
praying and even when in a crowd. If there were people who wore
masks in prayers, they would be judged to have a lack of
understanding about religion and unnecessary fear in dealing with
Covid-19.

In addition, for some Acehnese, a mosque is a place that is
considered quite safe, comfortable, and clean. Moreover, worshippers
must have previously purified through wudu (ablution). The
purification process in performing wudu is considered to exceed the
standards recommended by the Government with only washing
hands, whereas in wudu, the face, hands, and even feet are also
purified so that being close to other worshipers is not considered
worrisome. In addition, the space of mosques in Aceh is mostly open
for enabling air circulation to run well and negating any air sediment
that endangers worshipers.

Covid-19 and the Changes on Practices of Prayers in the Perspective
of Magqasid al-Shari'a

Covid-19 as a social phenomenon posing a threat to society
has been responded to in several ways. People of Aceh interpret

%Abu Abdullah Muhammad bin Yazdi Al-Quzwayni, Sunan Ibn Majah,
Volume I (Beirut: Dar Ihya” al-Kutub al-"Arabiyyah, n.d,).

®0Abu Zakaria Yahya bin Syarf al-Nawawi, Al-Majmu’ Syarh Al-
Muhadhdhab, Jilid 3.

61Syandri dan Fadlan Akbar.
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Covid-19 differently from other regional communities in Indonesia
due to their religiosity. Several studies have shown that the public
lacks trust in Covid-19, even judges this virus as a farce or
conspiracy.®? While several places in the country have implemented
social distancing, until early 2021, Aceh people still lived as usual.
The assumption that Covid-19 is a farce does not only come among
Muslims but also Christians who believe that the Covid-19 issue is
engineered to keep the congregation away from the church.®® In
addition, there is also a growing debate that this Pandemic is a
conspiracy aiming at disrupting the world's economic order.*

The belief that life and death are all arranged by Allah® is
deeply rooted in Acehnese society as depicted in a popular saying in
the Acehnese (Hadih Maja) which reads, "Hak sikai hanjuet si cupak,
beurangkaho tajak dumnan syit kada." The saying implies that if Allah
has determined something for someone, then wherever he/she goes,
that fate will not change. The proverb in a religious view can be
interpreted that Allah’s destiny (tagdir) will not change if Allah wills.
This belief is what makes some Acehnesse ignore health protocols
when they respond to Covid-19, and thus, some people do not heed
various regulations issued by the Government.

Concerning this matter, Moch. Fajarul Falah emphasized that in
the early period of the Covid-19 Pandemic, some people were really
afraid of the Covid-19 Pandemic and several mosques in Aceh
arranged rows in a distance because they received terrible
information, such as seeing videos of people dying in the middle of
the road in China. The propaganda made by the media is even more

2Y.A. Anjar, Aceh dalam Pandemi: Antara Rasialisme dan
Ketidakpatuhan. In W. U. Arifah Rahmawati (Ed.), Kekerasan di Masa
Pandemi, Yogyakarta: Fakultas Ilmu Budaya Universitas Gadjah Mada, 2021.

%Djone Georges Nicolas, ‘Analisis Anggapan Rekayasa Di Balik
Pandemi Covid-19, Vaksin Covid-19 Berkaitan Dengan Microchip 666 Dan
Antikristus’, Jurnal Revolusi Indonesia, 1, No. 3 (2021), 173-180.

%H. Nursatyo, ‘Pertarungan Wacana Pemerintah Dan Publik Tentang
Pandemi Covid-19’, Jurnal Penelitian Sosial Ilmu Komunikasi, 5, No. 1 (2021),
37-45.

®Jka Amalia, Ella Suzanna dan Liza Adyani, ‘Peran Religiusitas Bagi
Masyarakat Dalam Menghadapi Pandemi Covid-19’, Jurnal Diversita, 7, No.
1 (2021), 79-84.
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terrible. However, as Aceh was one of the latter areas infected by the
Covid-19, most Acehnese people were still not sure about the virus
when other areas, such as Jakarta, had applied closures of several
public places, including worship houses. Many Acehnese still did not
care because thinking that the information about this virus implied a
hidden mission to keep people away from their religions. It makes
very much sense to find them not paying attention to the
Government's appeals.¢®

Furthermore, it is understandable to find some people who do
not strictly follow the Government's advice. One main reason is that
Aceh is among the last areas impacted by the Covid-19 virus
outbreak, in addition to the low-density level in Aceh of around 5.3
million people.¢” In contrast, other places in Java, such as West Java
(49.5 million), East Java (40.5 million), Central Java (36.5 million),
Banten (11.8 million), and Jakarta (10.5 million)® with high-density
levels, have become the epicenter of virus spread. As a result, the
Acehnese people feel that the disease they cope with is not as severe
as what has happened on the island of Java.

In a similar vein, Bustami, The Head of the BKM of the Sabilil
Jannah Mosque in Banda Aceh City, described that geographically,
only a small proportion of people in urban areas comply with health
protocols when compared to people in rural areas. Furthermore,
because the mobility of residents in urban areas is much higher along
with many people who travel to and from outside the area, the level
of concern in interacting with fellow residents goes the same. On the
other hand, those who live in rural areas seem never to worry about

%Interview with Moch. Fajarul Falah, Member of Aceh MPU, August 3,
2021

67https: / /aceh.bps.go.id /indicator/12/55/1/jumlah- penduduk. html,
accessed on October 7, 2021.

68https: / /jabar.bps.go.id /indicator/12/133 /1 /jumlah-penduduk-
menurut-kabupatenkota.html https:/ /jateng.bps.go.id / statictable /
2021/04/08/2226/jumlah-penduduk-di-provinsi-jawa-tengah-2020.html,
https:/ /jatim.bps.go.id /indicator/12  /375/1/jumlah-penduduk-provinsi-
jawa-timur.html https:/ /banten.bps.go.id/ indicator/12/46/1/penduduk-
provinsi-banten.html https:/ /jakarta.bps.go.id/ indicator/12/111/1/
jumlah-penduduk-provinsi-dki-jakarta.html, diakses tanggal, 7 Oktober,
2021.
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the virus because their mobility is only around their own area as they
rarely travel outside.®®

Another relevant factor is the impression that the Aceh
government was late in embracing the ulemas to provide education
and information to the public about the dangers of Covid-19 and the
need for vigilance against it. In fact, as socially religious people,
Acehnese are quite fanatical about ulemas as religious leaders or
Tengku that makes them an influential factor in the success of the
Government's policies.” For the Acehnese, ulamas are a central figure
to follow as they are put as good examples by making their
knowledge and morals as the community guides in carrying out any
activities in daily life.”2 In the context of the Pandemic, Achenesse
tends to consider ulemas as the objective figures who have no
interests. Therefore, their advice and appeals through the mosque
and the meunasahs pulpits are more accepted by the community.
When the Aceh government has finally realized the situation, several
charismatic ulemas had been invited to provide information about the
dangers of Covid-19, including several big dayahs (traditional Islamic
boarding schools) in Aceh.

This is in line with the comments of Muhajir Al Fairusy, an
academic from the Institute for Islamic Studies of Teungku
Dirundeng Meulaboh, West Aceh. He explained that the religious
practices of the Acehnese people are largely influenced by the
understanding of dayahs. The people of Aceh are quite obedient to the
fatwas, and advice is given by the ulemas and tengku from Dayah.
Indeed, he added, this situation is in accordance with the social
system and religious order in Aceh, which is still strong in obeying
the advice of the ulemas.”

®Interview with Bustami, Head of BKM of Sabilil Jannah Mosque,
Banda Aceh, August 12, 2021.

70 Abidin Nurdin, ‘Reposisi Peran Ulama Dalam Penerapan Syariat
Islam Diaceh’, Al-Qalam, 18.1 (2016), 54.

7"Furqan Amri dan Bukhari Ali Salman Abdul Muthalib, ‘Practices of
the I'adah Zuhur after Friday Prayers in Aceh Besar District: An Analysis
with The Perspectives of Islamic Law Approaches’, Samarah, 5, No. 1 (2021),
338-356.

7Interview with Mubhajir al-Fairusy, Lecturer of STAIN Teungku
Dirundeng, Meulaboh, August 10, 2021
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In addition, public compliance with the government policies to
always maintain health protocols, including in the implementation of
worship, is in fact, an obligation because obedience to leaders in
Islam covers various problems that arise in society.”? Islam is a
teaching that not only regulates the relationship between humans and
God but also regulates the relationship between humans and their
environment.”* Moreover, regarding conditions and circumstances
that can endanger human lives, such as the Covid-19 case, Islamic
law has its own concept called the rules of figh of ga'idah fighiyyah.
Some of those relevant as efforts to keep away from harm are as
follow:

e Yoy e Y

Meaning: There should be neither harming nor
reciprocating harm

Meaning: Warding off evil takes precedence over bringing
benefits

Pl ol i iyl

Meaning: Dire necessities permit prohibitions

The aforementioned rules are considered sufficient to explain
that not performing congregational prayers at a mosque is not a part
of any legal problem. Moreover, the order to pray at home is a
recommendation instead of an obligation. Likewise, it is a
recommendation to have a distant row and to wear a mask when
praying. Therefore, if someone is unwell or be in a situation in the
midst of a virus outbreak that cannot be detected by the naked eye

73Analiansyah.

7#Manna Khalil Al-Qattan, Al-Tasyri® Wa Al-Figh Fi Al-Islam: Tarikhan
Wa Manhajan. p.10.

’5Zayn al-'Abidin ibn Ibrahim ibn Nujaym, Al-Asybah Wa Al-Naza'ir,
Jilid 1 (Beirut: Dar al-Kutub al-Ilmiyyah, 1980).
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while the possibility of transmission is very large, praying at home
with family is deemed better than in congregation at mosques.”

The controversy of performing prayers in Acehnese during the
current Pandemic is, therefore, a common thing. Moreover, the
government policies apply for all regions in Indonesia no matter each
of them deals with different situations and dan danger levels. Some
areas coped with the high number of infections, such as Java, parts of
Sumatra, Sulawesi, and Bali. However, in Aceh, the number of Covid-
19 infections and fatality is relatively low compared to the areas
mentioned above. Fortunately, later, the Government issued detailed
and complete arrangements through the Implementation of
Community Activity Restrictions (PPKM) based on the Instruction of
the Minister of Home Affairs in July 2021 due to each situation. In
these regulations, there are four levels. At areas identified with levels
1 and 2, places of worship may be opened for 50 percent capacity at
maximum, while at level 3 areas, the allowed number is only 25
percent, and at the level 4 area, the houses of worship are prohibited
from opening.”” Since the issuance of the regulations in July 2021, the
implementation of worship is relatively in order because differences
in the level and the color of each area matter, such as red, orange,
yellow, and green. This is an advanced improvement considering that
the arrangements in the early period of the spread of Covid-19 had
not been regulated explicitly, including the rules for the places of
worship.

To this end, the government policies are indeed relevant to one
of magqasid al-shari'a points, namely the protection of life (hifz al-nafs)
by avoiding contact with the virus. This is particularly because the
policies implied benefits that aim to avoid any harm and reject the
danger.”s Nevertheless, some communities, especially in the districts

76Yusran M. Hasibuan, E. M., ‘Hukum Shalat Berjamaah Di Masjid
Dengan Saf Terpisah Karena Wabah Covid-19’, Bustanul Fuqaha: Jurnal
Bidang Hukum Islam, 2020, 106-24.

7"https:/ /www.kompas.com/tren/read/2021/07/31/150000165/ini-
perbedaan-aturan-ppkm-level-1-2-3-dan-4, accessed on October 8, 2021

78 Y.A. Anjar, Aceh dalam Pandemi: Antara Rasialisme dan
Ketidakpatuhan. In W. U. Arifah Rahmawati (Ed.), Kekerasan di Masa
Pandemi, Yogyakarta: Fakultas [Imu Budaya Universitas Gadjah Mada, 2021.
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with low transmission rates, think that congregational prayers at
mosques must still be carried out with consideration of maintaining
religion (hifz al-din) along with their willingness to comply with
health protocols.

Conclusion

This study concludes that the change of worship in Aceh,
particularly the congregational prayer during the Pandemic, is
because in the early days of the Covid-19 outbreak until mid-2020,
the government policies on PSBB were not perfectly stipulated until
the PPKM rules were issued in July 2021 followed by the MUI Fatwa
and Aceh Ulama Tausyiah (MPU). The new style of worship practices
due to Covid-19 is a common thing in Islamic law perspective
because it is considered as a form of maslahah with rukhsah while
avoiding harm. Furthermore, policies for not allowing congregational
prayers at mosques when the transmission numbers are high refer to
magqasid al-shari'a in terms of hifz al-nafs so that people do not get
infected by the virus and therefore can save their life. This study
recommends that the central and local governments engage the key
social figures in promoting the rule through, for instance, cooperating
with religious institutions such as MUI and other mass organizations
such as NU and Muhammadiyah. The involvement can help people
to have far-sighted so that they do not easily believe any unreliable
news.
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Abstract:

The Covid-19 pandemic gives many impacts on various aspects,
including marriage service requirement. During the pandemic,
it is required to comply with government policies, namely
submitting negative Covid-19 Swab test results for prospective
brides, witnesses, and marriage guardians. Due to the high
spending for taking the test, some prefer to unregister the
marriage and delay the schedule. This research is a literature
study with a normative type. The data was obtained
qualitatively through observation and analysis of the policy of
the Ministry of Religious Affair, its impact on Indonesian
society, and how Islamic law percieves the policy. The results
show that the policy of the Ministry of Religious Affair number:
P-001/DJ.I11/Hk.007/07/2021 aimed to cope with the spread of
Covid-19 virus which is increasingly rampant. Meanwhile,
according to the Islamic law, it is a temporary requirement
formulated to prevent harm and therefore, it is not a part of
marriage pillar. Islamic law furthermore puts it as an effort to
maintain the soul's safety (hifdun al-nafs).
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Islamic Legal Analysis of Obligation for Swab Tests

Keywords:
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Abstract:

Pandemi Covid-19 memberi dampak pada berbagai macam
aspek kehidupan, termasuk persyaratan layanan pernikahan.
Selama pandemi, pasangan yang akan menikah, saksi, dan
walinya diwajibkan menyerahkan hasil negatif test Swab sesuai
kebijakan pemerintah. Karena mahalnya biaya test tersebut, ada
beberapa pasangan yang memilih pernikahan sirri atau
menunda pernikahannya. Penelitian ini adalah penelitian
pustaka yang berjenis normatif. Data-data di dalamnya
diperoleh secara melalui pengamatan dan analisis terhadap
kebijakan Kementerian Agama nomor P-
001/D]J.11I/Hk.007/07/2021 yang bertujuan menanggulangi
penyebaran virus Covid-19 yang sempat menggila. Sementara
itu menurut hukum Islam, persyaratan tersebut sifatnya
sementara dan bertujuan untuk mencegah munculnya hal-hal
yang tidak diinginkan sehingga bukan meupakan rukun nikah.
Hukum Islam melihat kebijakan tersebut sebagai salah satu
upaya untuk menjaga keselamatan jiwa.

Keywords:

Tes Swab; Perkawinan; Pandemi Covid-19

Introduction

The Covid-19 pandemic has hit countries in the world,
including Indonesia. The virus entered Indonesia in March 2020* and
has reached its peak at the midst of 2021. Responding the situation,
the government issued policies to prevent the spread of virus and
protect the citizens from the contagion attack. These policies include
large-scale social restrictions (PSBB; Pembatasan Sosial Berskala Besar)
and implementation of micro community activities (PPKM;
Pemberlakuan  Pembatasan — Kegiatan ~ Masyarakat). The  policies
prohibiting community activities indeed aims to suppress the high
number of Covid-19 spread in Indonesia. Along with it, they also give

! Susan Olivia, John Gibson, and Rus’an Nasrudin, “Indonesia in the Time of
Covid-19,” Bulletin of Indonesian Economic Studies 56, no. 2 (2020): 143-74,
https://doi.org/10.1080/00074918.2020.1798581.
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impacts on various aspects, including the requirement of marriage2
services during the pandemic.?

Marriage services in pandemic times are undoubtedly different
from those held before the pandemic or in the normal era. The
government restricts marriage with several policies such as
suggesting a delay of marriage* prohibiting wedding reception
(walimatul ursy) to avoid bad things happening5 and requiring
negative Covid-19 Swab tests result in submission for future brides-to-
be, witnesses, and guardians.

Obligation to submit negative Swab test results is a newly set
requirement for marriage settlement. In Islamic teaching, it is not
included in the terms and requirements of marriage. However,
practically today, the formal marriage settlement couldn’t be
organized unless there found the result. The high spending for taking
the Swab test gives people only two choices, either delaying marriage
or having unregistered marriage or so-called nikah sirri.6

Before the Covid-19 outbreak, two future brides have been
obliged to submit negative results from narcotic tests through the
Policy of the Ministry of Religious Affairs office aiming to prevent the
negative impacts of the drugs.” In addition, some local KUA (Kantor

2 Muhammad Roy Purwanto Reza Maulida Anatasya, Fela Sufah Aidatul
Izzah, Rizgah Nur Aini, "Impact of Covid 19 Pandemic on Increasing Number of
Marriages (Case Study In Kua Jekulo Kudus Regency)," At-Thullab Journal 3, no. 1
(2021): 673-81.

3 Sitti Arafah, "Understated’ Marriage During the Covid-19 Pandemic in the
Bugis Community of Palopo City," Mimikri Journal of Religion and Culture 6, no. 2
(2020): 171-88.

4 Widiyanto Day, "The Concept of Marriage in Islam (Phenomenological
Study of Delays in Marriage In Pandemic Times)," Journal of Islam Nusantara 04,
no. 01 (2020): 10310, https://doi.org/10.33852/jurnalin.v4i1.213.

5 M. Nur Kholis Al Amin, "Assessing the Expediency Value of the
Suspension of Walimat Al- 'Ursy In the COVID-19 Emergency Period Through Sadd
Adz-Dzari'Ah," Ulumuddin: Journal of Islamic Sciences 10, no. 1 (2020): 27-38.

® Mohd Rafi Riwayi, “Penundaan Perkawinan Di Masa Pandemi Covid-19
Presfektif Teori Maslahah,” Legitima: Jurnal Hukum Keluarga Islam 3, no. 2 (2021):
160-76, https://doi.org/https://doi.org/10.33367/legitima.v3il.

" Gusmat, “Surat Keterangan Bebas Narkoba Sebagai Syarat Nikah Perspektif
Saad Adz-Dzari’ah  Berdasarkan Surat Edaran Kemenag RI NO.B-
7030/KW.13.6.1/PW.01/12/2019,” Sakina: Journal of Family Studies 5, no. 3
(2021): 1-15.
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Urusan Agama; Religious Affair Office) organize pre-marital medical
tests such as KUA Jatirejo, Mojokerto, for the sake of maintaining
offspring.® Generally speaking, all obligations, both narcotics and
medical tests before marriage settlement have the same goal, namely
to prevent any damage or unexpected situation.

Unlike the wedding service before the pandemic, the future
bride and groom, witnesses, and guardians are required to submit the
negative Swab test result beforehand. It is based on the instruction of
the Director-General of the Islamic Society number: P-001/D]J.
II/Hk.007/07/2021 on implementing marriage services at the
religious affairs office sub-district during the PPKM levels 4 and 3.
This is one of the most obvious impacts of the COVID-19 pandemic in
the Indonesian marriage service.

Meanwhile, according to the four main schools of Islamic
jurisprudence, the terms and pillars of marriage must be fully fulfilled
so that the settlement can be considered legal. They only consist of the
bride, the groom, the guardian, two witnesses of marriage, and
marriage settlement (akad).” The existence of additional administrative
requirements to submit the negative results of the Swab test has just
existed since the hit of the current pandemic and is required for the
sake of marriage settlement validity.10

Interestingly, although the whole tests respectively aim to
prevent any unexpected consequences of infectious diseases before
the marriage takes place, they are different in fees. The fee for taking
both drug and medical tests is relatively lower than that of the Swab
test. Furthermore, those who are declared positive as drug users
deserve free rehabilitation. This is different from the requirement for
taking the Swab test which is not facilitated by the government and
thus burdens people.

Based on the above problems, the focused issues in this study are

8 Hana Ayu Aprilia, “Tes Kesehatan Pra Nikah Bagi Calon Mempelai Laki-
Laki Di Kantor Urusan Agama (Kua) Jatirejo Mojokerto,” Al-Hukama’ 7, no. 2
(2018): 333-58, https://doi.org/10.15642/alhukama.2017.7.2.333-358.

® Abdurrahman Al-Jazairi, Kitaabul Fighi ‘Alal Mazaahib Al-Arba’Ah, Beirut
(Beirut: Darul Kutub al-limiah, 2010). 712

10 Sudirman Hasan Shofiatul Jannah, Nur Syam, “Urgensi Pencatatan
Pernikahan Dalam Presfektif Hukum Islam Dan Hukum Positif Di Indonesia,” Al-
Ulum 8, no. 2 (2021): 190-99.
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marriage service during the Covid-19 pandemic, the impact of new
policy of negative Swab test result submission, and overview of the
policy according to the Islamic law. It wishes to give contribution to
the government in policy making process as well as raising legal
awareness among Indonesian people so that they can know the
purpose of new marriage service policy during the Covid-19
pandemic.

Research Methods

This library research!! examines various data related to the
research topic. It ranges from the policy of the Ministry of Religious
Affair regarding marriage services during the pandemic as the
primary data to supporting one such as online news, magazines,
newspapers, and other relevant data. Furthermore, this is normative
research that observes the rule of law, legal principles, and legal
doctrines to answer any relevant legal issue.)2 It also portrays living
phenomena among society in responding to the policy.

The compilation data method of this study is qualitative which
seeks a deep understanding of any symptom, problem, fact, or reality
that includes actions and their consequences in the relationship of
community life.3 The data will be further reduced, displayed, and
analyzed for making the conclusion or verification.’* The unit of
analysis of this research is Islamic law which is used to analyze the
mandatory Swab test as a condition of marriage during the covid-19
pandemic. In this context, the research observes the policy, its impact
on the wedding among Indonesian people during the pandemic, and
how Islamic law perceives it.

1 Noeng Muhajir, Qualitative Research Method (Yogyakarta: Rakesarasia,
1996), 157.

12 peter Mahmud Marzuki, Penelitian Hukum (Jakarta: Kencana Prenada,
2010), 35.

13 JR Raco, Qualitative Research Methods of Types, Characters and
Advantages (Jakarta: PT Gramedia Widiasarana Indonesia, 2010), 9.

141 Lexy Moleng, Qualitative Research Methodology, | (Bandung:
Adolescent Rosda Karya, 1995), 178.
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Discussion and Result
Policy of the Ministry of Religious
Affairs on Marriage Services during the Covid-19 Pandemic

The government's policy on marriage services during the
pandemic to comply with health protocols is stated in the instruction
of the Director-General of Muslims number: P-001/DJ.
11I/Hk.007/07/2021 in the PPKM period. This policy was set in
Jakarta on July 26, 2021, by Director-General Kamaruddin Amin, as an
effort to prevent further contagion by providing protection to
employees of KUA and the public from the transmission of the
COVID-19 virus. The implementation of this policy does not only
cover obligation to wash hands, wear masks and maintain distance,
but also take the Swab tests. In addition to the future couple, marriage
guardian, and witnesses are also obliged to take the test before the
marriage settelment occurs. This policy is typically conveyed by the
officer of KUA in the process of marriage registration. As a new
policy, it is certainly not immediately accepted by Indonesians. On the
contrary, it caused a lot of controversies.!5

Since the pandemic hit Indonesia, there are several relevant
policies from the government, including delays in marriage in the
Ministry of Religious Affair of the Republic of Indonesia Number: P-
004/DJ.111/Hk.00.7/04/2020 concerning controlling the marriage
services in the emergency period of the disease outbreak due to
Covid-19. Delaying marriage is not a good choice, but pandemic
makes it an available choice to protect Indonesian people.l® Another
policy is about the marriage service policy in the PPKM period that
requires Swab tests before the wedding. In general, the function of the
Swab test is to ensure either existence or absence of viral infections for
protecting people and reducing the spread of the Covid-19 virus.’”

15 Amin Kamaruddin, “Instruksi Direktur Jenderal Bimbingan Masyarakat
Islam Nomor P-001/DJ.1I11/HKk.007/07/2021 Tentang Pelaksanaan Layanan Nikah
Pada Kantor Urusan Agama (KUA) Kecamatan Masa Pemberlakukan Pembatasan
Kegiatan Masyarakat (PPKM) Level 4 Dan Level 3” (2021).

16 Shofiatul Jannah, “Penundaan Perkawinan Ditengah Wabah Covid-19,”
Jurnal  llmiah  Ahwal Syakhshiyyah (JAS) 2, no. 1 (2020): 41,
https://doi.org/10.33474/jas.v2i1.6840.

" Via Anjalina Tambunan Nurhidayanti, Enderia Sari, “Penyuluhan
Masyarakat Mengenai Efektivitas Pemeriksaan Rapid Test Antibodi Dan Antigen
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The benefits of the mandatory Swab test are to support the
government’s effort in reducing the spread of the Covid-19 virus or,
in other words, avoiding harm while creating benefits (maslahah).18

Both the policy on delaying marriage and the Swab test
obligations have a positive and negative impact on Indonesian people,
especially the Islamic community. The positive impact is to assist the
government in preventing the spread of the covid-19 virus. In
contrast, the negative is the psychological impact on those who plan
to get married during the pandemic. They need to comply with
various new rules following the government’s policy, including
taking the Swab test with a self-funded scheme.®

Some people, particularly those who come from the lower-
middle economic class, typically feel strongly objected to the policy.
Therefore, they will likely protest against the local KUA as the
institution which implements the policy and this often leads to
conflict between people and KUA officers. Unfortunately, the new
policy has not been well disseminated so that people tend to
misunderstand the policy and have no idea about the importance of
the Swab test before the marriage process.

This happened in some areas. In Bojonegoro district, East Java,
Mitroatin as the deputy chairman of People's Representative Council
(DPRD; Dewan Perwakilan Rakyat Daerah), admitted that he often
received complaints from prospective brides because of the policy to
take the Swab test. Therefore, he suggested that the government give
concessions to low-income families who are going to get married.20
The same happened in Purworejo, Central Java. Several assistants of
marriage registrar officers (P3N; Pembantu Pegawai Pencatata Nikah)

Dalam Mendeteksi Covid-19,” Khidmah: Jurnal Pengabmas IKesT Muhammadiyah
Palembang 3, no. 1 (2021): 294-300, https://doi.org/10.52523/khidmah.v3il.346.

18 Riwayi, “Penundaan Perkawinan Di Masa Pandemi Covid-19 Presfektif
Teori Maslahah.”

1% Muhammad Zulfa Alfarugy, Finda Kalina Putri, and Sara Imanuel
Soedibyo, “Dinamika Psikologis Menikah Pada Masa Pandemi COVID-19,” Jurnal
Psikologi TALENTA 6, no. 2 (2021): 55, https://doi.org/10.26858/talenta.v6i2.19695.

2 Tulus Addarma, “Dinilai Memberatkan, DPRD Bojonegoro Minta Pemkab
Bisa Fasilitasi Swab Antigen Bagi Calon Pengantin,” beritajatim.com, 2021,
https://beritajatim.com/pendidikan-kesehatan/dinilai-memberatkan-dprd-bojonegoro-
minta-pemkab-bisa-fasilitasi-swab-antigen-bagi-calon-pengantin/,  diakses  pada
tanggal 15 Desember 2021.
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came to the Purworejo DPRD office. They asked to loosen marriage
requirements during PPKM level 4 in the area because the existing
requirements are considered burdensome that some marriages are
planned for cancellation.2? Meanwhile, in Indramayu, the local KUA
proposed to the local government to free the cost of Swab tests taking
for future brides, especially from low-income families.22

All the cases show that this sort of dissemination is really
helpful to increase people's understanding of government policies. In
nowadays era, it can also be done either online using social media
or offline. The government should be fully responsible for the
dissemination of the policy so that they can monitor and analyze the
effectiveness of the policy in determining future policies. At least,
people need to know the consideration beyond the policy, namely the
increasing number of marriages during the pandemic, along with
domestic and sexual violence? as well as mortality and pregnancy
rates?* that makes complying with health protocols becomes a must in
everyday life, such as washing hands and keeping your distance.? In
addition to avoid misunderstanding on the policy or any protest on it
so that people can be more cooperative in its implementation, the
dissemination also works to reduce public anxiety in facing Covid-19
pandemic. More importantly, people need to understand that the

2L Muhammad Ansori, “Pembantu Pegawai Pencatat Nikah, Datangi Dewan
Minta  Kelonggaran  Aturan  Nikah,”  https://purworejo.sorot.co/, 2021,
https://purworejo.sorot.co/berita-11213-pembantu-pegawai-pencatat-nikah-datangi-
dewan-minta-kelonggaran-aturan-nikah.html, diakses pada tanggal 15 Desember
2021.

2 Handhika Rahman, “Aturan Swab Antigen Beratkan Calon Pengantin,
Kemenag Indramayu Akan Usulkan Swab Antigen Gratis,” 2021, n.d.,
https://jabar.tribunnews.com/2021/07/26/aturan-swab-antigen-beratkan-calon-
pengantin-kemenag-indramayu-akan-usulkan-swab-antigen-gratis,  diakses pada
tanggal 15 Desember 2021.

23 Komnas Perempuan National Commission Against Violence Against
Women, "Women In Pandemic Violence: Spike in Sexual Violence, Cyber Violence,
Child Marriage And Limited Handling Amid the Covid-19 Pandemic."

24 Tuti Marjan Fuadi and Irdalisa, "Covid 19: Between Mortality And Birth
Rate," Journal of Sociology of Indonesian Religion (JSAI) 1, no. 3 (2020): 199-211,
https://doi.org/10.22373/jsai.v1i3.767.

% Reza Maulida Anatasya, Fela Sufah Aidatul Izzah, Rizgah Nur Aini,
“Dampak Pandemi Covid 19 Terhadap Peningkatan Jumlah Pernikahan (Studi Kasus
Di KUA Jekulo Kabupaten Kudus).”
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policy aims to protect KUA officers and Indonesian people in general
from the spread of the Covid-19 virus. Dissemination of the
mandatory Swab test policy before marriage can furthermore lead
people to be more aware and obedient to the obligation because
knowing the purpose beyond.2

Swab Test: Between Marriage Pillars and Administrative Terms

Taking Swab tests before marriage during the current pandemic
has become an obligation for Indonesian society. It applies through
the decision of The Ministry, The Body of Islamic society guidance,
following the PPKM. As a consequence, the officer does not legalize
the marriage and go through a marriage settlement or registration
process unless this requirement is fulfilled.

The obligation to take any test before marriage is not a new
thing. Before the obligation for taking the Swab test, a previous policy
required drug testing as one of the marriage requirements. The later
mentioned policy is a result of the memorandum of understanding
between the National Narcotics Agency (BNN; Badan Narkotika
Nasional) and some local governments. They consist of several regions
in Indonesia, such as North Kalimantan,?” East Java, Binjai, and other
areas. The policy aims to overcome the use of drugs among
Indonesian society, especially the youth.

This sort of innovation on the additional requirements for
marriage is an effort to make it contextual and fit with people’s needs.
What was mentioned in Law No. 1 of 1974 concerning marriage
mainly requires registration of marriages as one of the legal
conditions of marriage formally. Consequently, unregistered

2 Ririn Noviyanti Putri, “Indonesia Dalam Menghadapi Pandemi Covid-19,”
Jurnal Illmiah Universitas Batanghari Jambi 20, no. 2 (2020): 705-9,
https://doi.org/10.33087/jiubj.v20i2.1010.

2" Fatma Amilia and Faiq Tobroni, “Surat Keterangan Pemeriksaan Narkoba
Sebagai Syarat Permohonan Kehendak Nikah Inovasi Penataan Administrasi
Perkawinan Di KUA Kecamatan Nunukan Kalimantan Utara,” Al-Ahwal 12, no. 2
(2019): 117-29.

28 M P Aprian, “Eksistensi Tes Narkoba Pranikah Dalam Peraturan Walikota
Binjai Nomor 39 Tahun 2017 Ditinjau Dari Maqasid Asysyari’ah,” 2020,
http://repository.uinsu.ac.id/9973/.
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marriages are not considered valid.? This dynamic implies that the
development of marriage law follows the dynamics of the times along
with each situation and place, such as the fast development of
information technology which also affects the law of marriage.

The new policies of marriage in Indonesia seem to be temporary
following the current situation. Obligation for taking the drug test, for
instance, has just been replaced by the Swab test following the hit of
the Covid-19 attack. Drug tests for future brides are very beneficial in
helping the government’s effort to handle drug abuse among young
people. Likewise, the Swab test requirement seems to be valid only in
a short period so that as soon as the pandemic is over, it will not be
applied anymore. Moreover, the policy on the Swab tests during the
pandemic does not have any binding power for the community as
there is no punishment for violators except unavailability to register
the marriage formally. Because of the temporariness, the Swab test
result can’'t be included in the category of marriage pillar.
Furthermore, recently, it is required to submit another document,
namely vaccine certification. 3!

Practically, wedding practice and marriage service in the
pandemic period are quite diverse from one area and another. In
Purbalingga, especially at Bojongsari sub-district and Rembang sub-
district, weddings are still carried out following the situation and
conditions of the local community. Local people are also obedient in
submitting the negative Swab test results of Covid-19.32 Meanwhile,
the new marriage services during the pandemic also occurred in the
city of Medan Marelan. Research results from Alfi Syahri showed that
the change in Medan KUA offices applies to marriage registration

2 Government Regulation of the Republic of Indonesia, "PP No. 9 of 1975
concerning the Implementation of Law No. 1 of 1974 on Marriage" (1975), Chapter
1 verse 2.

30 Mahardika Putera Emas, "Problem of Marriage Agreement Via Online and
Maintenance of Walimah During the Covid-19 Pandemic," Batulis Civil Law Review
1, no. 1 (2020): 68, https://doi.org/10.47268/ballrev.v1i1.387.

81 Zulham Wahyudani, “Sertifikat Vaksin Covid 19 Sebagai Syarat
Permohonan Kehendak Nikah Dalam Perspektif Magasid Syari ° Ah,” Al-
Mashlahah: Jurnal Hukum Islam Dan Pranata Sosial 9, no. 02 (2021): 319-32,
https://doi.org/10.30868/am.v9i0.

32 Teguh Anindito, “Pelaksanaan Perkawinan Di Masa Pandemi Covid-19 Di
Purbalingga,” Cakrawala Hukum 12, no. 1 (2016): 95-110.
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which can be done both offline and online. This aims to anticipate the
lack of skill and facilities of accessing online service in one hand and
the physical crowd in another. All in all, it aims to make it easier for
people in organizing marriage during the pandemic. In both ways,
people are told about the newest policy regarding negative Swab test
Covid-19 results submission as a requirement for settling the
marriage.3

Marriage services at the Banjarmasin KUA are still carried out
by complying with government policies to carry out wedding
activities by following the health protocols that have been determined
by the government, including complying with the mandatory Swab
test policy. However, in holding a wedding ceremony, the people of
Banjarmasin had lack of discipline. Unmasked people were still found
while most of them likely gathered without keeping their distance
each others.?> Organizing wedding services during the Covid-19
pandemic therefore needs cooperation with stakeholder, particularly
KUA, considering that they have significant influence among society
like what occurred in Jambi.

Implementing marriage policies during the pandemic in Jambi
province has been going well with strict control from the Jambi
provincial and Religious Affairs Offices. Still, there are obstacles both
from the negligence of the bride and groom and the local culture
which usually facilitates people to make a crowd. In fact, at the era of
pandemicall should take precautions independently so that efforts are
made respectively to stop the spread of COVID-19.

Meanwhile, in Sumbawa, local people keep assuming that
although in the pandemic, they still need to maintain marriage
customs. Therefore, the local government is supposed to tell them that

33 Alfi Syahri et al., “Layanan Pelaksanaan Akad Nikah Di Kantor Urusan
Agama Medan Marelan (Studi Efektivitas Dan Hambatannya Pada Masa Pandemi
Covid-19),”  Al-Fikru: ~ Jurnal  llmiah 15, no. 1 (2021): 1-13,
https://doi.org/10.51672/alfikru.v15i1.47.

34 Syahri et al.

% Muhammad Jamili, “Dampak Pandemi Covid-19 Terhadap Pelayanan
Pernikahan Dan Permohonan Pernikahan Di Kantor Urusan Agama (KUA)
Banjarmasin Tengah Kota Banjarmasin,” Jurnal Al "lidara Balad 2, no. 2 (2020): 36,
http://ojs-al-iidara-balad.web.id/index.php/ANE2018/article/view/79/76.
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traditional custom is not a part of mandatory Islamic obligation and
therefore can be skipped for the sake of people’s safety.36

The same thing happened to the Lombok Montong Bongor
Sasak community which led the local government to issue the circular
letter number 338/18/HUMAS prohibiting people to organize any
crowded activities, including the "nyongkolan" in the marriage custom.
"Nyongkolan" involves all members of the groom's family and the
community to give a visit to the bride's residence. It aims to show off
the groom in front of her parents and family, even to the whole
community, while apologizing and paying respects to the bride's
parents. The bride and the groom dressed like kings and queens by
wearing luxurious outfits according to customary provisions. The
activity is usually accompanied by various traditional arts, such as
gamelan, klentang, and other traditional Lombok arts.

However, the issuance of the letter is even considered reducing
local custom ranging from a decrease of cultural touch of Sasak tribe,
eliminating once in a life opportunity for the couple to be one day
king and queen, to lessen people’s income.3”

The mandatory of Swab test policy before marriage impacts not
only on the wedding or marriage customs, but also causes marriage
delay in several regions in Indonesia as clear from the following
diagram:

% Afnan Riani Cahya Ananda Fatihatul Anhar Azzulfa, “Dilema Perkawinan
Adat Sumbawa Di Masa Pandemi Covid-19,” Al-Hukama 10, no. 02 (2020): 372-98.

8" H Azhari and A Sugitanata, “Dampak Larangan Adat Nyongkolan Bagi
Masyarakat Sasak Montong Bongor Pada Masa Pandemi Covid-19,” Sosial Budaya
18, no. 1 (2021): 1-11, http://ejournal.uin-
suska.ac.id/index.php/SosialBudaya/article/view/12396.
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Data on Marriage Delays in
the Pandemic Period
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The data above shows a delay in marriage caused by the
mandatory Swab test as a condition of formal marriage settlement. In
the city of Mojokerto, from 535 prospective couple who have
registered, 21 candidates decided to delay the marriage. 3 The same
thing happened in several areas in Indonesia, namely Indramayu
West Java with 94 couples,® Jombang with 39 couples, 40 Malang with
45 couples, 41 Probolinggo 64 couples, 2 Lamongan 72 couples,*

% Sayma Aslah, “Gara Gara PPKM Darurat, 21 Calon Pengantin Di
Mojokerto Ini Tunda Nikah,” suaramojokerto.com, 2021,
https://suaramojokerto.com/2021/07/14/gara-gara-ppkm-darurat-21-calon-pengantin-
di-mojokerto-ini-tunda-nikah/, diakses pada tanggal 17 Desember 2021.

% Ciremaytoday, “94 Calon Pengantin Di Indramayu Tunda Nikah Gara-Gara
Tak Sanggup  Bayar  Tes Swab,”  https://kumparan.com/, 2021,
https://kumparan.com/ciremaitoday/94-calon-pengantin-di-indramayu-tunda-nikah-
gara-gara-tak-sanggup-bayar-tes-swab-1wDQgrbOiFv/full, diakses pada tanggal 17
Desember 2021

40 Zain Arifin, “Imbas PPKM Darurat Di Jombang, Pernikahan 39 Calon
Pengantin Ditunda,” https://www.idntimes.com/, 2021,
https://www.idntimes.com/news/indonesia/zain-arifin/imbas-ppkm-darurat-di-
jombang-pernikahan-39-calon-pengantin-ditunda, diakses pada tanggal 17 Desember
2021.

4 Muhammad Aminudin, “PPKM Darurat Bikin 45 Calon Pengantin Di Kota
Malang Tunda Pernikahan,” https://news.detik.com/, 2021,
https://news.detik.com/berita-jawa-timur/d-5648857/ppkm-darurat-bikin-45-calon-
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Surabaya 78 couples, # Tuban 60 couples, > Cimahi 15 couples, 4 and
Bangalore 2 couples. ¥ Further data implies that marriage delays
during the pandemic are mainly caused by very strict marriage
policies, such as mandatory Swab tests before marriage, bans on
holding wedding receptions, fear of taking the Swab tests, and high
cost of the Swab test taking that the couple cannot afford it.

However, in a larger scale, the policy does not influence much
on the marriage number during the pandemic. Most of prospective
couple keep organizing the wedding by making a small change and
relevant adjustmen. This is clear from the following diagram;

pengantin-di-kota-malang-tunda-pernikahan, diakses pada tanggal 17 Desember
2021.

42 Choirul Arifin, “PPKM Darurat Bikin 64 Calon Pasangan Di Probolinggo
Tunda Nikah, Takut Swab Test,” Tribunnews.com, 2021,
https://www.tribunnews.com/regional/2021/07/21/ppkm-darurat-bikin-64-calon-
pasangan-di-probolinggo-tunda-nikah-takut-swab-test. %00A%0A,  diakses  pada
tanggal 17 Desember 2021.

43 M. Naufal Hafizh, “Sebelum Nikah Wajib Tes Antigen, 72 Calon Pengantin
Di Lamongan Tunda Pernikahan,” https://surabaya.ayoindonesia.com/, 2021,
https://surabaya.ayoindonesia.com/regional/pr-78842505/Sebelum-Nikah-Wajib-
Tes-Antigen-72-Calon-Pengantin-di-Lamongan-Tunda-Pernikahan?page=all, diakses
pada tanggal 17 Desember 2021.

% Dwi Lindawati, “Selama PPKM Level 4, Sebanyak 78 Catin Di Surabaya
Tunda Pernikahan,” https://tugujatim.id/, 2021, https://tugujatim.id/selama-ppkm-
level-4-sebanyak-78-catin-di-surabaya-tunda-pernikahan/, diakses pada tanggal 17
Desember 2021.

4 Hidayat, “PPKM Darurat Bikin 60 Calon Pengantin Di Tuban Tunda
Pernikahan,  Gegara  Wajib  Tes  Antigen,”  https://ronggo.id/, 2021,
https://ronggo.id/ppkm-darurat-bikin-60-calon-pengantin-di-tuban-tunda-pernikahan-
gegara-wajib-tes-antigen/, diakases pada tanggal 17 Desember 2021

4 Adi Haryanto, “Patuhi PPKM, 15 Pasangan Calon Pengantin Di Cimahi
Tunda Akad Nikah,” https://www.inews.id/, 2021,
https://jabar.inews.id/berita/patuhi-ppkm-15-pasangan-calon-pengantin-di-cimahi-
tunda-akad-nikah, diakases pada tanggal 17 Desember 2021

47 BengkuluToday.com, “Dampak PPKM, 2 Pasang Catin Di Kota Bengkulu
Tunda Akad Nikah,” BengkuluToday.com, 2021,
https://www.bengkulutoday.com/dampak-ppkm-2-pasang-catin-di-kota-bengkulu-
tunda-akad-nikah, diakases pada tanggal 17 Desember 2021
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Marriage Data during the Covid-19 Pandemic
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The number of marriage during the pandemic has fluctuated in
the last three years. In 2019, marriages number in Indonesia reached
877,209, increased to 1,271,321 at 2020, then decreased to 416,545 in
2021. 4 This likely relates closely to various policies regarding
marriage which regulate the wedding reception quite detail. It seems
to be problematic for some people who plan to organize marriage
settlement or wedding ceremony.

On the contrary, the mandatory Swab test policy does not seem
to affect unregistered or so caled sirri marriages. This is certainly
because it has nothing to do with formal requirement. The number of
this type of marriage even increase during the pandemic. It mostly
occurs for the sake of avoiding adultery and targetting immature
couple.®

4 SIK/E-Dupak Kementerian Agama Republik Indonesia, “Data Nikah,”
https://simbi.kemenag.go.id/, 2021, https://simbi.kemenag.go.id/simpenghulu/hasil-
data-nikah, diakses pada tanggal 17 Desember 2021.

49 Wardatus Sholihah, “Maraknya Praktik Perkawinan Siri Pada Masa
Pandemi,” Kompasiana.com, 2021,
https://www.kompasiana.com/wardatus1128/6167e1099dc02955ef380432/maraknya
-prak, diakses pada tanggal 17 Desember 2021.
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Taking the Swab Tests before Marriage from the Perspective of
Islamic Law

In the context of marriage, Islamic law sets the conditions
(syarat) and pillars (rukun) to fulfill so that the settlement can be
considered valid.® Meanwhile, the Indonesiam government requires
two things, namely material and formal requirements.5! The former
covers marriage pillars according to Islamic jurisprudence, while the
later includes conditions formally related to administrative
documents that need to fulfill before the d-day of settlement, such as
drug tests result, medical tests result, marriage registration
administration, and most recently, Swab test result. The negative
Swab test result does not only aim for marriage validity, but also for
maintaining the safety of engaged staff in the process and related
parties.

A Swab test is one of the methods used to take mucus in the
nasopharynx (back wall of the nose) or oropharynx (back wall of the
mouth) as a sample by inserting a special tool. The mucus will then be
examined using special equipment. The test is believed to be able to
detect whether a person is infected with the virus or not with a
validity number of 97% .52 The essential benefit of doing a Swab test is
to quickly find out whether or not the Covid-19 virus infects someone.
Therefore, when the results of the test are known, the person can be
either assigned for further process (like when submitting marriage
registration or to go traveling) or not. Additionally, he/she can adjust
the interaction and daily activities to maintain the family’s safety and
the surrounding environment.

Among others, the procedure to submit the negative results of
the Covid-19 Swab test submission is an effort of the Ministry of
Religious Affair to prevent and reduce the high flow of the virus

% Ghufron Maksum, “Telaah Kritis Terhadap Praktik Di Bawah Tangan Di
Indonesia,” Kordinat Xiv, no. 01 (2017): 63-86,
https://doi.org/10.15408/kordinat.v16i1.6455.

51 R. Otje Salman Soemadiningrat, Reconception of Contemporary Customary
Law: Critical Review of Customary Law as a Living Law In Society (Bandung:
Alumni, 2002), 175.

%2 Velika Devina, "What is the Definition of Antigen Swab Test?,"
alodokter.com, 2021, https://www.alodokter.com/komunitas/topic/sweb-tes-antigen,
accessed on September 16, 2021.
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spread. Along with it, it is also required for citizens who want to
organize a wedding reception to comply with health protocols strictly.
It covers wearing a mask, keeping a physical distance, avoiding
handshakes, and using hand sanitizer/doing hand washing regularly.

In the perspective of Islamic law, the Swab test policy is
compatible with the concept of magasid al-shari’ah because it aims to
maintain the safety of both marriage officers and people from the
virus. The concept itself requires the meanings intended by shari’
(Allah and the Prophet) to be applied in the community through law
codification (tasyri’).? The concept also obliges implementation not
only based on a textual reading of the Qur’an and hadith, but also by
paying attention to other related factors in the process of law
formation. It further puts the benefit for humans as the summit of a
purpose beyond the whole existing law.5* Particularly to the
obligation for taking Swab test, the policy also fits another principle in
Islamic jurisprudence called dar’u al-mafasid mugqaddam ala jalb al-
masalih (avoiding harm is put first before getting the benefit) for both
policymaker (KUA officers) and policy target (bride, groom, and
related parties.)

Furthermore, according to Jasser Auda's view on magqasid al-
shari'ah, to achieve the purpose of shari’ah, the classical theory of
Islamic law needs expansion. In this context, the obligation to take a
Swab test for the bride and groom and related parties does not only
target a particular goal, namely maintaining the soul (hifd an-nafs), but
also to protect human rights to be more flexible in responding to cases
of figh, such as the obligation to take a Swab test as one of the
conditions for having formal marriage settlement. Magasid's goal,
according to Auda’s system theory, is to maintain openness, renewal,
realism, and flexibility in the Islamic legal system.5>

53 Jasser Auda, Maqasid Al-Shari ‘ah as Philosophy of Islamic Law: A System
Approach (London & Washington: International Institute of Islamic Thought, 2008),
2.

% Holilur Rohman, “Batas Usia Ideal Pernikahan Perspektif Magasid
Shariah,” Journal of Islamic Studies and Humanities 1, no. 1 (2017): 67,
https://doi.org/10.21580/jish.11.1374.

% Retna Gumati, “Maqasid Al-Syari’ah Menurut Jasser Auda (Pendekatan
Sistem Dalam Hukum Islam),” Jurnal Al-Himayah 2, no. 1 (2018): 217-30,
https://www.journal.iaingorontalo.ac.id/index.php/ah/article/view/575/477.
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Likewise, Jasser Auda who makes magasid al-shari'ah as a
fundamental principle in Islamic law reform also believes that the
effectiveness of a policy is clear from the achievement of its objectives.
In other words, he stressed on whether the policy can solve the
problems happening in the community. In one hand, the policy has
helped the government to break the chain of the spread of Covid-19,
minimize the possibe cause of the transmission, and spend less on
wedding expenses due to the absence of minimum package of
walimatul ursy or wedding reception. On the other hand, the policy
undoubtedly results in a new problem in society. Rich people can
easily undergo the policy, but the poor one does differently. To
organize a wedding party or marriage settlement, they are still
obliged to seek additional money for taking the test that surely makes
the policy burdensome.

Therefore, it makes sense to find some people who choose to
delay the marriage or unregister it. The unregistered marriage, so-
called sirri, might cause trouble in the next few days considering that
the marriage is not formally recorded.’ It is only by performing isbat
marriage (marriage settlement) in the KUA that a marriage can have
authentic evidence and the legal force.5” This indicates that the policy
leads to some further problems in people's households. The
government, therefore, needs to reconsider the policy while taking the
realm of Islamic family law into account.

This is mainly because from the perspective of Islamic law,
marriage settlement can be carried out without any Swab test and
involving KUA officers. Marriage will remain valid as long as it meets
the conditions and pillars according to Islamic law although not
formally registered and recorded at the KUA. Culturally, if the family
of both parties agrees, unregistered marriage settlement can take
place, particularly during the pandemic with the new requirements.

% M Yusuf, “Dampak Nikah Siri Terhadap Perilaku Keluarga,” Jurnal At-
Taujih 2, no. 2 (2019): 96-108,
https://doi.org/http://dx.doi.org/10.22373/taujih.v2i2.6530.

5" Ahmad Cholid Fauzi, “Kedudukan Hukum Itsbat Nikah Poligami Sirri,”
Jurnal Usm Law Review 1, no. 1 (2018): 94, https://doi.org/10.26623/julr.v1i1.2234.
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Therefore, marriage settlement can still happen in economic hardship
and new policy in Indonesia.58

Policies related to the implementation of marriages during the
pandemic significantly affect the community's economic activities,
especially in the business field of wedding organizers and makeup or
makeup artists. During the pandemic, government policy prohibits
wedding receptions from preventing people from creating crowds. So
that, wedding organizers and makeup artists are the economic actors
who are most affected by the marriage policy, in addition, to the
families of the bride and groom. The latter is affected by the Swab test
policy as a condition of marriage.® Later after the pandemic ends,
those choosing unregistered marriage can legalize their marriage by
submitting a marriage certificate in the Religious Courts.

Conclusion

Marriage service during the current pandemic requires the
future bride and groom, guardians, and witnesses to submit negative
results of the Swab test as one of the mandatory requirements.
However, the obligation seems to be temporarily valid unlike material
law in Islamic figh law and formal legislation. It is only required
during the Covid-19 pandemic. From the perspective of Islamic law,
the policy aims to maintain the safety of the community's life (hifdun
an-nafs) from the spread of the Covid-19 virus. However, the noble
purpose turns out to be burdensome when it comes to policy. The
government, therefore, needs to pay attention to the impact of the
policy on society from various perspectives, such as sociology,
economics, anthropology, and psychology.

%8 Sudirman et al., “The Family Corner for the Post-COVID 19 Revitalization
of  Family  Function,”  Samarah 5, no. 1 (2021):  88-107,
https://doi.org/10.22373/sjhk.v5i1.9122.

% GSitti Marwah, “Maslahah Pembatasan Pernikahan Di Tengah Pandemi
Covid-19 (Studi Di KUA Kec. Tiworo Tengah, Kab. Muna Barat),” SAHAJA:
Indonesian Journal of Sharia and Humanities 1, no. 1 (2021): 1-16.
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Abstract:
As one of the countries that ratified the United Nations
Convention on the Rights of the Child in 1990 which was
subsequently promulgated into the Child Protection Act,
Indonesia is still unsuccessful in protecting children. This
mainly occurs in the context of protection illegal migrant
workers’ children who were born in the country where their
parents work. In Sarawak, Malaysia, for instance, there are
43,445 stateless children. This study aims to portray the
stateless children in Sarawak, Malaysia, and the efforts of the
Indonesian government to protect their right to access justice.
This research is normative-qualitative with observations and
in-depth interviews with consultant general staff and
Indonesian volunteers In Sarawak as one of the main research
methods. The results of this study indicate that stateless
condition makes it possible for the children to get other rights,
such as education. Meanwhile, the Indonesian government has
already made regulations and efforts to provide access to basic
human rights for children of stateless migrant workers,
including itsbat nikah abroad to legalize unregistered marriage
among workers. However, it has not been fully successful
because the problems are so complex that it needs to involve
several parties, especially the Malaysian government, and
plantation owners as employers of the migrant workers.
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Access To Justice of Citizenship Rights

Likewise, harder and more coordinated efforts are also needed
to fulfill their citizenship right.

Keywords:

Stateless children; Migrant workers; Malaysia; Access to Justice

Abstract:

Sebagai salah satu negara yang meratifikasi Konvensi PBB
tentang Hak Anak pada 1990 dan kemudian dikristalkan
menjadi Undang-undang Perlidungan Anak, Indonesia
ternyata belum sepenuhnya berhasil melindungi hak-hak anak.
Ini utamanya berlaku dalam konteks perlindungan terhadap
anak para buruh migran yang lahir dan tinggal di negara
tempat orang tuanya bekerja. Di Sarawak, Malaysia, ada 43.445
anak-anak tanpa kewarganegaraan. Penelitian ini bertujuan
memotret kondisi anak buruh migran ilegal tanpa
kewarganegaraan di Serawak, Malaysia, serta menjelaskan
upaya pemerintah Indonesia untuk melindungi hak-hak
mereka. Penelitian ini bersifat normatif-kualitatif dengan
observasi dan wawancara mendalam kepada pegawai Konsulat
Jenderal dan relawan Indonesia sebagai salah satu metode
penggalian data utamanya. Hasil dari penelitian ini
menunjukkan  bahwa  status tanpa kewarganegaraan
menghalangi anak-anak tersebut mengakses hak-haknya yang
lain, semisal pendidikan. Sementara itu, pemerintah Indonesia
sudah memiliki beberapa aturan tertulis dan berupaya
memberikan akses keadilan bagi anak para buruh migran
tersebut, termasuk melalui program itsbat nikah di luar negeri.
Namun demikian, situasi belum sepenuhnya terkendali karena
permasalahan yang begitu kompleks dan mengharuskan
keterlibatan banyak pihak, utamanya pemerintah Malaysia dan
para pemilik perkebunan. Perlu juga dilakukan upaya yang
lebih keras dan terkordinasi agar hak-hak tersebut dapat
terpenuhi.

Keywords:

Anak tanpa kewarganegaraan; Buruh migran; Malaysia; Akses
pada keadilan
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Introduction

Indonesia got involved in the ratification of the United Nations
Convention on the Rights of the Child in 1990 which was
subsequently followed by Law Number 23 of 2002 concerning Child
Protection and was revised into Law No. 35 of 2014. However, it is
still not quite successful in protecting children, particularly stateless
children of illegal migrant workers in the country where their parents
work. Providing legal protection to unlucky children with no
citizenship status should be a concern and a top priority for the
Indonesian government because it involves the good name and pride
of the nation.

Nowadays, tens of thousands of Indonesian children in
Sarawak, Malaysia, do not have any citizenship because their parents
came to Sarawak as illegal immigrant workers.1 Sarawak is distinctive
for various reasons. First, it is quite close and directly adjacent to
Indonesia. Second, the number of both illegal migrant workers and
stateless children is very large. Fourth, Itsbat (marriage settlement)
court services are relatively small compared to other places like
Sabah.

In general, Malaysia is a home for Indonesian migrant workers
from year to year. The data from BP2MI (Badan Perlindungan Pekerja
Migran Indonesia/Indonesian Migrant Workers Protection Agency) in
2020 shows as follow:2

1 Sri Wiyanti Eddyono, Research Report: The Profile of Trafficking in
Persons in The Border Area of Kalimantan, Studies of The Districts of Sanggau,
Sambas, Kapuas Hulu and Nunukan, ed. oleh Counter-Trafficking Unit IOM
Indonesia (Jakarta: International Organization for Migration (IOM)
Indonesia, 2020), hlm. 23.
https:/ /indonesia.iom.int/sites/indonesia/files/publication/The Profile of
Trafficking in Persons in The Border Area of Kalimantan.pdf.

2 BP2MI, “Data on Placement and Protection of Indonesian Migrant
Workers,” Pusat Data dan Informasi, BP2MI, Periode tahun 2020.
file:// /C:/Users/dryay/Downloads/data_27-02-
2021_Laporan_Pengolahan_Data_Th_2020.pdf
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Table 1
The number of Indonesian Migrant Worker In Malaysia.

No. Year Total
1 2017 88.991
2 2018 90.671
3 2019 79.663
4 2020 16.542

Source: Data taken from BP2MI, 2020

Some determining factors influence Indonesian migrant workers
to choose Malaysia even though an illegal scheme. They are higher
income than working in their own country,? strong solidarity among
fellow workers,* and information about the success of Malaysian
migrant workers through channels of friendship, brotherhood,
neighbourhood, and ethnic communities.5 Particularly in Sarawak,
companies in the plywood industry and oil palm plantation sector are
even dependent on Indonesian migrant workers. 95% of their foreign
workers come from Indonesia6 scattered across approximately 135
palm oil companies.7

It has been three generations of illegal migrant workers in
Sarawak, Malaysia. The majority come from Sulawesi, East Nusa
Tenggara and West Nusa Tenggara.8 Their departure process is

3 Douglas S. Massey and others, Theories of International Migration: A
Review and Appraisal. Population and Development Review, 1993.

4 Ridwan Wahyudi, ‘Illegal Journey: The Indonesian Undocumented
Migrant Workers to Malaysia.’, Populasi, 25.2 (2017), 24.

5 Dimas Teguh Prasetyo, Tarma, and Vera Utami Gede Putri, , Aku
Masih Cinta Indonesia : Study of Nationalism in Family Character Education
on Children of Indonesian Migrant Workers in Malaysia’, Journal of Family
Welfare and Education, 7.1 (2020).

6 BNP2TKI, Data on the protection and placement of Indonesian
migrant workers. Accessed via site
http:/ /www.bnp2tki.go.id /uploads/statistik/images/data_22-04-

2020 Laporan_Pengolahan Data BNP2TKI.

7 Feby Dwi Sutianto, 400.000 WNI Di Sarawak, Legal Atau Ilegal?, 2018.

8https:/ /nasional.kompas.com/read/2020/08/05/ A strong
indication that labor entering Malaysia is illegal is the low number of
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facilitated by unscrupulous cukong or tekong (labor brokers) who work
with the company and automatically make them low-income as well
as illegal labors. They have no official document and sometimes, the
brokers cheat on them9 by robbing their passports10 so that they can't
go home.11 As illegal workers, they are placed in workers' barracks
on plantations area which is located remotely in the middle of the
forest and are closely guarded by the security forces12

While working on the plantation, they interact with each other,
including between men and women which sometimes leads to the
marriage relationship. However, because Malaysian Immigration Act
Number 1154A/2002 obliges migrant workers to have legal
documents while prohibiting them to bring their families along and
get married during the employment contract period, they choose
unregistered marriage. The settlement is usually carried out by those
who are considered to have sufficient religious understanding13

Responding to this situation, in the last 2011, the Supreme Court
of the Republic of Indonesia initiated a Circuit Court (Sidang Keliling)

migrant worker placements by district/city: except for East Lombok. The
highest is Indramayu district, then East Lombok and Kab. Cirebon. From
East Nusa Tenggara and South Sulawesi, they are not included in the
regencies/cities that send large numbers of workers. See Data on protection
and placement of Indonesian migrant workers in year. 2019. page. 10.

9 https:/ /www.antaranews.com/berita/2075754 / pekerja-migran-dan-
praktik-penipuan-yang-menyelimutinya. Baca juga :
https:/ /koran.tempo.co/read/berita-utama-jateng/ 408909/ cerita-tipu-tipu-
calo-buruh-migran.

10 https:/ /buruhmigran.or.id/2010/06/24 / tki-jangan-berikan-paspor-

anda-kepada-siapapun/.
11 Republik Indonesia, Naskah Akademik RUU Tentang Pengesahan Asean
Convention Againts Trafficking in Persons, Especially Women and Children
(Konvensi Asean Menentang Perdagangan Orang Terutama Perempuan Dan Anak-
Anak (Jakarta: Kementerian Hukum dan Hak Asasi Manusia, 2016).

12 Yayan Sopyan, ‘The Access to Justice for Indonesian Migrant
Workers (In Malaysia, Saudi Arabia and Hongkong)’, International Journal of
Advanced Science and Technology, 29 No (2020), 95-108.

13 Alfan Faizin, Alfitra, and Ali Mansur, ‘Legalizing Unofficial
Marriage For Indonesian Migrant Workers In Malaysia’, Jurnal Cita Hukum,
7.1 (2020).
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for organizing the marriage settlement (itsbat). It was then followed
by Supreme Court Regulation Number 1 of 2015 concerning
Integrated Services for Circuit Courts of District Courts and Religious
Courts/Sharia Courts in the Context of Issuing Marriage Certificates,
Marriage Books, and Deeds of Birth. Particularly related to
unregistered marriage, this program targets migrant workers who
cannot return to Indonesia in close time to legalize their marriage
formally. The only court authorized to organize itsbat abroad is the
Central Jakarta Religious Court. However, the itsbat takes place at the
Indonesian Embassy in Malaysia or the consul general's office as
Indonesia’s executorial area. According to international law, it refers
to an area under the jurisdiction of a country (Indonesia, in this case)
located within the territory of another country (Malaysia). The

following table shows the result of the program in the last ten years.

Table 2
Recapitulation Of Acceptance Of Itsbat (The Determination Of
Marriage) Trials Abroad At Central Jakarta Religious Courts

Place and Time

Appr Remo Cancel Acce Rejec Withdrawn
oved ved ed pted ted from Register

Total

Consulate General of the 332 0 29 5 0 0
Republic of Indonesia in

Kinabalu, June 18-25,

2011

Consulate General of the 101 0 43 0 0 0
Republic of Indonesia in

Kuching,

Consulate General of the 147 1 147 0 0 0
Republic of Indonesia in

Kinabalu, December 17-

21,2012

Consulate General of the 474 2 18 0 0 0
Republic of Indonesia in

Tawau, December 17-21,

2012

Consulate General of the 67 5 56 0 0 0
Republic of Indonesia in

Jeddah, October 8-10,

2013

Consulate of the 284 1 37 0 0 0
Republic of Indonesia in

Tawau, December 8-10,

266

144

295

494

128

322
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N
o

Place and Time

Appr
oved

Remo
ved

Cancel
ed

Acce
pted

Rejec
ted

Withdrawn
from Register

Total

10

11

12

13

14

15

16

17

18

2014

Consulate of the
Republic of Indonesia in
Tawau, December 21-23,
2015

Consulate General of the
Republic of Indonesia in
Kuching, September 26-
28,2016

Consulate General of the
Republic of Indonesia in
Jeddah October 3-5, 2016
Consulate General of the
Republic of Indonesia in
Kinabalu, October 17-19,
2016

Consulate of the
Republic of Indonesia in
Tawau, November 7-10,
2016

Consulate General of the
Republic of Indonesia in
Kinabalu, December 5-7,
2016

Consulate General of the
Republic of Indonesia in
Kuching, May 16-18, 2017
Consulate General of the
Republic of Indonesia in
Kinabalu, May 22-24,
2017

Consulate General of the
Republic of Indonesia in
Kinabalu, October 9-10,
2017

Consulate of the
Republic of Indonesia in
Tawau, December 4-7,
2017

Consulate General of the
Republic of Indonesia in
Kinabalu, April 2-4, 2018
Consulate General of the
Republic of Indonesia in

274

106

42

187

245

183

221

231

293

272

251

240

44

13

84

42

25

12

25

33

18

20

12

0

0

292

191

127

200

263

210

255

250

301

295

260

260
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c Z

Place and Time

Appr Remo Cancel
oved  ved ed

Acce
pted

Rejec
ted

Withdrawn
from Register

Total

19

20

21

22

Kinabalu, December 3-5,
2018

Embassy of the Republic
of Indonesia in Kuala
Lumpur, January 15-16,
2019

Consulate General of the
Republic of Indonesia in
Kinabalu,

November 25-27, 2019
Consulate of the
Republic of Indonesia in
Tawau

December 2-6, 2019
Consulate General of the
Republic of Indonesia in
Johor Bahru

December 17-18, 2019

71 1 17

245 0 5

301 1 0

38 3 6

4605 86 644 5 1 0

89

250

202

47

5341

Source: Data taken From The Central Jakarta Religious Court

Although the itsbat was not held in the last two years due to the Covid
19 pandemic, the table clearly shows that the total number of itsbat
abroad from 2011 to 2019 is quite high numbering 5341. 4,986 cases
were in Malaysia with 590 of them from Sarawak. This program
mainly aims to facilitate a husband and wife from unregistered
marriage to have marriage certificates so that they can further get birth
certificates and passports for themselves and their children. However,
the program does not solve the problem because the numbers of
stateless children, particularly in Sarawak, were increasing year by
year. Most of them come from unregistered marriages so that they
don’t have any legal citizenship identity. This condition is quite
alarming not only because they do not have official citizenship
documents, but also access to their basic right, including education.
There are at least three reasons why stateless children get difficulty in

14 Disca Betty Viviansari and Zendy Wulan Ayu Widhi Prameswari,
‘State Responsibilities of Rights to Education for Indonesian Migrant
Worker’s Children in Malaysia’, Jurnal HAM, 10.2 (2019), 182.
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accessing education: First, Malaysian Immigration Act Number
1154A /2002 the Malaysian government makes it difficult for children
of migrant workers to get education in any public schools. Second,
there is a lack of teaching and learning facilities available for stateless
children. The number of CLC (Community Learning Center) built by
plantation owners and the Indonesian government as a place to study
for migrant workers’ children is not sufficient. Third, the awareness of
migrant workers toward children's education is still low. The three
factors lead the children to prefer to help their parents rather than go
to school.15

The topic of the rights of migrant workers” children to get
basic rights in obtaining citizenship status has not been widely
discussed. However, some researches have been conducted and the
results are close to or almost the same as Benjamin Harkins reserach.
He writes Access to Justice for Migrant Worker in South-East Asia but
does not talk about Indonesian migrant workers at all.’® Hidayat,
meanwhile, wrote an article titling The Protection of Indonesian
Workers” Rights in Taiwan and Malaysia in Human Rights
Perspective!” but did not discuss the issue of migrant workers’
children obtaining citizenship status and rights. Another research
result from Child Rights International Network Rights, Remedies &
Representation called Global Report on Access to Justice for Children
didn’t cover children's rights in obtaining citizenship. Accordingly,
Catherine Allerton in her article titling Statessness and the Lives of the
Children of Migrants in Sabah, East Malaysia,'® explains the fate of
Indonesian and Filipino stateless children in Sabah. She found that
those children may be recognized by the country of their parents
although families often prefer not to have official documents of them
and instead expect to become Malaysian citizens.

> Benjamin Harkons and Meri Ahlberg, Access to Justice for Migrant
Worker Ins South-East Asia (Bangkok: ILO, 2017).

1 Hidayat, ‘Protection of Indonesian Workers Rights in Taiwan And
Malaysia in Human Rights Perspective’, Jurnal HAM, 8.2 (2017), 106.

17 Hidayat, ‘Protection of Indonesian Workers Rights in Taiwan And.

18 Cetherine Allerton, ‘Statelessness and the Lives of the Children of
Migrants in Sabah, East Malaysia.’, Tilburg Law Review: Journal of International
and European Law, 19.1-2 (2014), 26-34.
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Filling the gap of those previous researches, this research aims
to portray how Indonesian illegal migrant workers’ stateless children
in Sarawak have citizenship status as their basic right and how the
Indonesian government makes efforts to protect them and their basic
rights.

Method

This is legal research that combines two methods, namely
juridical normativel® and socio-legal research aiming to see the
implementation of the normative law to provide guarantees of justice
for children to get their basic rights as citizens. It was conducted to
find a solution to the problem of Indonesian migrant workers’
children who were born and live in Malaysia and having no
citizenship as well as access to their basic rights. The approach used is
a qualitative one2’ while primary legal sources come from Indonesian
laws and regulations. Secondary sources, meanwhile, are from books,
journal articles, in-depth interviews, and direct observations. All legal
materials are arranged systematically before being processed and
researched as well as evaluated and analyzed descriptively-
analytically.

Discussion and Result
Indonesia and the Problem of Malaysian Migrant Workers

Data from the Indonesian Migrant Workers Protection Agency
(BP2MI; Badan Pelindungan Pekerja Migran Indonesia)?' reveals that the
number of Indonesian migrant workers in 2019 was 276,553 spreading
in more than 26 countries in the world. It consists of 133,993 people
working in the formal sector and 142,560 people working in the

19 Soejono Soekanto and Sri Mamudji, Penelitian Hukum Noermatif,
Suatu Tinjauan Singkat (Jakarta: Raja Grafindo Perdana, 2001).

20 A. M. D. Ali and H Yusof, ‘). Quality and Qualitative Studies: The
Case of Validity, Reliability, and Generalizability. Issues in Social and
Environmental Accounting’, Journal ICSEARD, 5.1 (2011), 25-26.

21 Republik Indonesia, Peraturan Presiden No. 90 Tahun 2019 Tentang
Badan Pelindungan Pekerja Migran Indonesia, 2019.
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informal sector.2 The number of migrant workers is directly
proportional to the foreign exchange generated by the state from the
remittances of its migrant workers. Bank Indonesia recorded the
number of remittances from Indonesian migrant workers abroad in
2018 numbered USD 10,971 billion or equivalent to IDR 153.6
trillion.22 Of these, as much as USD 3,223 billion or 29.38% of
remittances came from migrant workers in Malaysia.

Relating to this, the Indonesian government has set the
minimum age limit to become an Indonesian migrant worker at least
18 years old?* which is also called a sexually active person.?> As a
consequence, they typically have sexual urges, especially for those
who previously had a spouse in Indonesia.26 This likely leads to a
willingness to find a marriage partner although most of them choose
unregistered marriages because the Malaysian government prohibits
migrant workers from bringing their families along, getting married,
and or giving birth in Malaysia considering that it is supposed to
interfere with their working performance.?” Therefore, the ban of the
Malaysian government certainly raises another bigger problem,
namely children born in Malaysia to illegal migrant workers who will

2 Information Research and Development Center BNP2TKI, 2020
“Data Penempatan dan Perlindungan Pekerja Migran Indonesia Tahun 2019”7,
Jakarta, page. 2
2 Vinna Dinda Kemala and Enny Kusdarini, ‘Legal Protection of Indonesian
Migrant Workers (TKI) Overseas (Case Study of BP3TKI North Sumatera
Province)’, Fiat Justisia: Jurnal Ilmu Hukum, 14.1 (2020), 25.

24 Taw No. 18 of 2017, article 5 a.

% Number of PMI based on Marital Status: Married 110,393 people,
Not Married 97,621 people and Divorced 68,539 people. See Data on the
Placement and Protection of Indonesian Migrant Workers (PMI) for 2019,
BNP2TKI page 2.

2% A total of 59.36% of Indonesian Migrant Workers in 2018 were
single, and divorced, see Information Research and Development Center
BNP2TKI, 2020 “Data on Placement and Protection of Indonesian Migrant
Workers Year 2019”, Jakarta, page. 3.

27 Interview with First Secretary of BNP2TKI Hermono on August 03,
2016 in accordance with Malaysian government regulations via Malaysian
Immigration Act Number 1154A/2002.
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also become illegal children because they cannot have official
citizenship documents.

Access to Justice for Children of Migrant Workers

Just is abstract that it needs appropriate operational definition to
turn the concept into reality.? Justice is equivalent to fairness as the
main virtue in social institutions.?? Social justice here involves
efficiency, coordination, and stability. Rawls further said that
everyone has a right to justice that no one can interfere. Therefore,
everyone should be treated equally. The right to justice, Rawls added,
cannot be used as a political tool or a social interest.?® Rawls'
statement clearly emphasizes how important access to justice for
everyone is without any restrictions and conditions. Francesco
Francioni, meanwhile, defines access for justice as a person's right to
obtain legal protection and the availability of legal remedy
mechanisms, both in the court and protection mechanisms quasi-
judicial equivalent.3!

Access to justice is therefore a fundamental right that is
inseparable from the enforcement of human rights. It further becomes
an important prerequisite for the protection and promotion of all
other human rights.32 Meanwhile, access to justice for children is a
specific right as well as the main pillar to fulfill human rights,
promote good governance, and support sustainable development

28 Bahder Johan Nasution, ‘A Philosophical Study of the Concept of
Justice from Classical Thought to Modern Thought’, Journal of Yustisia, 3.2
(2014).

2 John Rawls, A Theory of Justice (United State of America: Twentieth
Printing, 1971), hlm. 3-4.

30 Rawls.

31 Fransesco Francioni, ‘Acces to Justice, Denial Of Justice and
International Investment Law’, The European Journal of International Law, 20.3
(2020).

32 United Nations General Assembly, Human Rights Councils, Access
to Justice for Children, Annual report of the United Nations High
Commissioner for Human Rights, and reports of the Office of the
High Commissioner and the Secretary-General. 16 December 2013.
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programs.?3 Children’s human rights reflect their dignity as well as
provide the legal guarantees because they can have their rights as
long as the law protects them.3* Human rights are the basic needs of
children and to protect it, it is necessary to strive for creating a
situation that supports the right fulfillment while facilitating them to
do their obligation in any place or nation they live.35

Every child has the right to get protection and guidance from an
early age. They also deserve equal opportunities to grow and develop
optimally in physical, mental, and social. This particularly applies in
their golden period so that in the next days, they are supposed to have
the strength and ability to stand on their own. The previous
generation should therefore guarantee, maintain and secure children3¢
as the next generation of a nation, particularly in guaranteeing their
protection.” Legal protection, additionally, is another part of
children’s human rights so that this obliges child protection to be
regulated in relevant laws and regulations.3#

Children’s access to justice also requires legal empowerment.
They should be enabled to access relevant information to claim their
rights, including legal service, education, counseling or advice, and
support from knowledgeable adults. In addition, access to justice for
children requires consideration on the development of their maturity
and understanding when exercising their rights.?

33 Julian Fleet, Permanent Observer to the United Nations in Geneva, In
Anticipation of the 40th Session of the United Nations Human Rights Council in
Geneva, 2019.

34 Beni harmoni Harefa, Kapita Selekta Perlindungan Hukum Bagi Anak
(Yogyakarta: Deepublish, 2012).

% Harefa.

% Maidin Gultom, Perlindungan Hukum Terhadap Anak Dalam Sistem
Peradilan Pidana Anak Di Indonesi (Bandung: Refika Aditama, 2008).

%7 Ratri Novita Erdianti and Sholahudin M. Fatih, ‘Mewujudkan Desa
Layak Anak Sebagai Nentuk Perlindungan Hukum Terhadap Anak Di
Indonesia’, Jurnal Justitia Junral Hukum, 3.2 (2019).

3 Harefa.

% United Nations General Assembly, human Rights Counsil, Access to
Justice for Children, Annual report of the United Nations High Commissioner for
Human Rights and reports of the Office of the
High Commissioner and the Secretary-General. 16 December 2013.
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Children's Right to Citizenship

As mandated by the constitution, every citizen deserves rights
that the state needs to recognize, respect, protect, facilitate, and fulfill
with all of its power and efforts. On the other hand, citizens as one of
the most important elements of a country% holding special position*!
must recognize, respect, and obey the government or the state.#2 The
relationship between the two is therefore reciprocal.# This goes the
same at the juridical relationship between individuals and the state in
the sense of fulfilling each other’s rights.#* Among others, the most
basic right of citizens is the right to live and the right to get citizenship
status. This is mainly because citizenship will lead to other rights that
a person deserves to get.*

Indonesian laws and regulations have guaranteed the protection
of children's rights, especially in obtaining self-identity and
citizenship status.46 It reads: Every child has the right to a name as
self-identity and citizenship status (Article 5 paragraph (1) and Article
27 paragraph (1) and (2) of Law No0.23/2000). Meanwhile, Law
Number 39 of 1999 concerning Human Rights in Article 53 consists of
two following points: (1) Every child, since in the womb, has the right
to live, maintain life, and improve his/her standard of living. (2)

40 Law of the Republic of Indonesia Number 12 of 2006 concerning
Citizenship of the Republic of Indonesia.

41 Koerniatmanto Soetoprawiro, Hukum Kewarganegaraan dan Keimigrasian
Indonesia, second edition (Jakarta: PT. Gramedia Pustaka Utama, 1996), him. 1.

42 Jimly Asshiddiqie, Pengantar llmu Hukum Tata Negara [ilid Il (Jakarta:
Konsitusi Pers, 2006), hlm. 132.

43 Elucidation of Law Number 12 of 2006 concerning Citizenship of the
Republic of Indonesia.

4 Ghaila Tieken, ‘Ketiadaan Kewarganegaraan Pada Anak-Anak
Rohingya Sebagai Bentuk Kekerasan Struktural Berbasis Etnis: Studi Kasus
Anak-Anak Pengungsi Rohingya Di Community Housing Wisma YPAP
Medar, Jurnal Kriminologi Indonesia, 9.1 (2013).

4 Supriyadi A Arief, “Unraveling Dual Citizenship in Indonesia in the
Perspective of Human Rights and the Welfare State’, Sasi Journal, 26.42020,
527-39.

46 Yunanci Putri Sugeha, “Children’s Right to Obtain Citizenship from
Mixed Marriages,” Jurnal Lex Et Societatis 26, no. 4 (2020), hIm. 527-39.
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Every child, from birth, has the right to a name and citizenship status.
Likewise, at the broader scope, the Convention on the Rights of the
Child approved by the United Nations General Assembly on
November 20, 1989, Article 7, states: (1) The child will be registered
immediately after his/her birth and since the birth has the right to a
name, to acquire citizenship and as far as possible, to know and be
cared for by his/her parents. (2) Fellow nations shall ensure the
implementation of these rights under national law and their
respective obligations under relevant international instruments in this
field, particularly if the child becomes stateless.#”

Therefore, it is clear that the state is obliged to fulfill and protect
its citizens’ rights, including the right of citizenship status. The status
will make it easier for citizens to live their lives either in their original
country or other countries. However, the problem arises because, in
the context of Indonesia, the fulfillment of citizenship rights is quite
rigid because according to Law Number 12 of 2006 concerning
Citizenship of the Republic of Indonesia, it is disapproved to hold
dual or bipartite citizenship. Bipartite is a condition of a person who
has dual citizenship as a result of different nationalities.

The Limited Access for Children of Indonesian Migrant Workers in
Sarawak Malaysia

Referring to the research results of the Civil Society Consortium
for the Access to Justice Index, portraying the limited access among
illegal Indonesian migrant workers’ stateless children can be seen
from these following six types of measurement8

1. The Root and Beginning of Unjust Access

Indonesian migrant workers in Sarawak Malaysia are in trouble
from various causes of a problem, mainly entering Malaysia through
illegal procedures, having an expired residence and work permits, or

47 Directorate of Information System of Human RIght Republic
Indonesia, ‘Convention on The Right of The Child’, p. 10.

48 Hasril Ertanto, Access to Justice Index in Indonesia 2019 (Jakarta: Civil
Society Consortium for Access to Justice Index, 2020).
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doing overstay.* Another cause of the trouble is children born and
living in the country. At Sarawak itself, there are approximately
20,000 children without citizenship status.’® The number is likely
showing an iceberg phenomenon while the real and original number
is greater than the recorded one. The problem of justice for the
children begins when they are about to go to school. They cannot
study in any schools in Malaysia without official citizenship
documents. Observations in the field show that there are at least two
main things beyond this phenomenon, namely coming to Malaysia
along with illegal migrant workers, who are their parents, and those
who were born to Indonesians who got married to Malaysians but are
not yet registered in Malaysia citizenship.5!

2. Legal Framework

The United Nations issued the International Convention on the
Rights of the Child in 1989 on the protection of children. This
convention was later ratified by the Indonesian government through
Presidential Decree No. 36 of 1990 as a law product in Indonesia that
binds all Indonesian people. Furthermore, the Indonesian government
confirmed Act No.23 of 2002 concerning Child Protection. Then, it
was revised into Law No. 23 of 2002 with Law No. 35 of 2014
concerning child protection. The law is furthermore in line with the
constitution, namely Article 28 B paragraph (2) of the 1945
Constitution which states that "every child has the right to survive,
grow and develop as well as protection from any violence and
discrimination". The mention of children's rights in the constitution
shows that protection of children's rights is crucial, urgent, and
mandatory that it needs regulation in technical legislation to ensure
the children’s right protection really works.

# Data on Overstayed Migrant Workers recorded is that in 2017 there
were 237 people, in 2018 there were 42 people and in 2019 there were 805.
Health Center from the Placement and Protection of Indonesian Migrant
Workers (PMI) in 2019, BNP2TKI page. 38.

5% Data CLC Se Sarawak diperoleh dari Nasrullah Ali Fauzi
(Kordinator CLC se -Sarawak Malaysia).

51 Disca Betty Viviansari and Zendy Wulan Ayu Widhi Prameswari,
‘State Responsibility for the Right to Education of Indonesian Migrant
Workers in Malaysia’, Journal of Human Rights, Volume 10 (2019).
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Meanwhile, access for obtaining official birth certificates among
the children of Indonesian migrant workers has actually been
regulated. Among others, it is mentioned at The Law No. 23 of 2002,
The Law No. 35 of 2014 concerning Child Protection, The Law No. 18
of 2017 concerning the Protection of Migrant Workers, The Law No. 6
of 2012 concerning Ratification of the International Convention on The
Protection of The Rights of All Migrant Workers and Members of
Their Families, The Law No. 37 of 1999 concerning Foreign Relations,
The Law No. 23 of 2006 concerning Population Administration, and
The Presidential Regulation No. 96 of 2018 concerning Requirements
and Procedures for Population Registration and Civil Registration.
Those legal frameworks have been relatively complete and
theoretically able to provide protection for children. However, when it
comes to practice, there are still found many obstacles because the
legal enforcement requires the involvement of many institutions with
respective roles as policymakers.

3. Legal Dispute Resolution Mechanism

Law No. 23 of 2002 and Law No. 35 of 2014 concerning Child
Protection are the basis for children’s protection. They cover the rules
of criminal sanctions for those who violate the children's rights as well
as mention those who are responsible for fulfilling the right, namely
parents, family, government, and the state. In contrast to many other
legal instruments that regulate human rights, the norms of the Child
Protection Law oblige the state to do something (using the phrase
“state is obliged to”) instead of giving rights to individuals (using the
phrase “everybody has a right to”). The first diction, according to the
rules of statutory science, is considered stronger than the second
one.5?

However, practically, many Indonesian children in Malaysia do
not have any birth certificates for various reasons. First, the
registration fee at the National Registration Department (NRD) office
is considered not cheap along with the complicated procedures.
Second, the requirements are relatively difficult to fulfill, such as doing
registration 42 days after the birthday at maximum. Third, procedures
for making a late birth certificate are different in each office of NRD.

52 Yayan Sopyan.

492 al-Thkam: Jurnal Hukum dan Pranata Sosial, 16 (2), 2021: 476-502



Access To Justice of Citizenship Rights

Fourth, children whose parents have lack official documents will find
it difficult to complete the required documents.>

Knowing this situation, The Indonesian government has
provided a legal breakthrough through the cooperation between the
Ministry of Religious Affair, the Ministry of Foreign Affairs, and the
Supreme Court in the Decision of the Chief Justice of the Supreme
Court No. 084/KMA /SK/V /2011 concerning the permit for the Itsbat
Nikah (formal marriage settlement) Trial at the Representative Office
of the Republic of Indonesia at Malaysia. The documentation of Itsbat
Nikah in Sarawak can be seen in Figure 1 below. The policy was then
refined with the issuance of Supreme Court Regulation Number 1 of
2015 concerning Integrated Services for Circuit Courts of District
Courts and Religious Courts/Sharia Courts in the Framework of
Issuing Marriage Certificates, Marriage Books, and Birth Certificates.
This integrated activity enables migrant workers to easily get two
important documents, namely the Marriage Book and Birth Certificate
so that children from such marriages can be protected for their basic
rights such as having citizenship status and education.>* These two
documents also enable them to register to the immigration office for
obtaining a passport.>>

%3 Child Rights Coalition Malaysia. Status Report on Children*s Rights
in Malaysia. Kuala Lumpur: Malaysian Child Resource Institute. 2012. page.
10.

54 https:/ /www.antaranews.com/berita/ 774190/ 260-wni-di-kinabalu-
malaysia-ikuti-itsbat-nikah.

% Yusron Ambary, Head of the Consular Function of the Indonesian Embassy in
Kuala Lumpur, Head of the Consular Function of the Indonesian Embassy in Kuala
Lumpur, 2020.
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Figure 1.
The situation of the itsbat trial at The Sarawak Consul

General’s Office.
117 'I‘V‘“r‘r ‘

Source: Tribunnews.com

Due to the implementation of this policy, there carried out itsbat
trial as many as 144 cases in 2012.5¢ It then found 110 couples at 201357
and 107 couples at 2016 of 191 who registered but due to several
obstacles, they could not attend the trial. In 2017, it increased to 255
couples.”® Two vyears after, at 2019, there launched Marriage
Information Management System (SIMKAH; Sistem Manajemen
Informasi Nikah) aiming to make it easier for migrant workers to get
the service. SIMKAH is planned to get integrated with the WNI care

5% Mahkamah Agung, Annual Report of Central Religious Court Central Jakarta,
2012.

57
https:/ /regional. kompas.com/read /2016/09/27 /06070031 / kisah.tki.vang.b
aru.

mempunyai.buku.nikah.setelah.30.tahun.menikah?page=all
58

https:/ /regional kompas.com/read /2016/07/19/23502661/september.100.
pasang.wni.akan jalani.itsbat.nikah.di.sarawak.malaysia?page=all.
% Annual report of the Central Jakarta Religious Court, page 23. The
details are that 221 cases were granted, 1 case was rejected and 33 cases were
aborted.
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portal so that it can then be used by all Indonesian Representatives
abroad.®0
Beyond all the system and procedure, it still finds various
obstacles when it comes into practice, mainly at the problem of
distance and travel cost, one of them happened in Khucing City. The
situation after Istbat Nikah in Khucing can be seen in Figure 2 below.
Figure 2.

The Situation After Itsbat Ceremony in Khucin

Source: The documentation of the Consul General of the
Republic of Indonesia in Kuching

The distance between the Indonesian Consul General's Office
in Kuching City, the location of the marriage settlement trial, and the
residences of Indonesian migrant workers are relatively far away.
Most of them live in the area of Bintulu, Galasah, to Miri next to
Brunei Darussalam border. To reach the destination in Kuching city,
Indonesian migrant workers in Miri, for example, take about 12 hours
by bus and have to travel as far as + 650 Km with a bus ticket cost of
RM. 90 to RM. 140 or around IDR 350.000,- up to IDR 500,000,-6

4. Legal Aid

The issue of stateless children in Malaysia has been around for a
long time and is still becoming a serious problem for the Malaysian
government. The Malaysian Home Affairs Minister, Muhyiddin

60’41 Pasangan WNI Ikuti Sidang Isbat Nikah Di Wisma Indonesia KJRI
Johor Bahru'.

61 data obtained from direct observations and in-depth interviews
with Nasrullah Ali Fauzi, an Indonesian volunteer for education.
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Yassin, said that he would pay very much and serious attention while
speeding up the process of managing citizenship registration.
Additionally, Suruhanjaya Hak Asasi Manusia Malaysia (SUHAKAM),
together with the same Indonesian-level institution, Komnas HAM
(National Commission for Human Rights), and the Commission on
Human Rights (CHR) of the Philippines have signed a memorandum
of understanding to try to solve the problem of stateless children.s2

The memorandum becomes important basically because the
fulfillment of citizens’ rights is the responsibility of the origin country.
When they live in another country, however, they will certainly need
assistance from the country they live in. The Indonesian
representative in Sarawak Malaysia has made various efforts to reach
out to migrant workers in the palm oil fields. Among the efforts is
disseminating relevant information to Indonesian migrant workers.
This aims to reduce the costs that the migrant workers need to pay in
the processing administration of civil registration.

The problem of distance and time also matters. Indonesian
migrant workers in Sarawak plantation usually pay for services to a
fellow worker who helps the administration process, including travel
documents, birth certificates, and other citizenship documents, by
visiting Indonesian representatives in Kuching. This fellow typically
waits for several people who use his/her service before making one
single visit to reduce travel costs.®

5. Birth Certificate Process

In general, issuing birth certificates for children of Indonesian
migrant workers born in Sarawak, Malaysia, requires birth authentic
evidence so that the competent authority can issue a birth certificate.t
This is the enforcement from the rule mentioning that birth
registration for Indonesian citizens living outside the territory is
carried out by the Representative of the Republic of Indonesia in the
country where the child was born by fulfilling the following

62 “Keturunan WNI Tanpa Kewarganegaraan: “Saya dipukul oleh
Bapak, Lari Dan Merantau Ke Malaysia” - BBC News Indonesia’.

3 ‘Pelayanan Jemput Bola KJRI Kuching Di Bintulu, Sarawak’.

6 Victor M. Situmorang dan Cormentyna Sitanggang, Aspects of Civil
Registry Law in Indonesia (Jakarta: Sinar Grafika, 2006), him.41.
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requirements: 1) Quotation of the child's birth certificate from the
local country. 2) Indonesian travel document of the parents.t
However, in the context of Serawak or Malaysia, the process needs the
following requirements: (1). Application letter from parents. Every
parent who will apply for a birth certificate for their child must apply
to the Indonesian Representative. (2) Passport of the Republic of
Indonesia or Letter of Agreement as Passport (SPLP; Surat Perjanjian
Laksana Pasport), working visa, & a valid stay permit of the parents.
(3) Indonesian identity card/Malaysian identification card (KP/IC) of
the parents. (4) Marriage certificate of the parents. (5) Birth certificate
of the parents. (6) 2 (two) passport-sized photographs of the child (7)
Administration fee of RM 103.00 (Malaysian Ringgit One Hundred
Three) paid to the Consulate General of the Republic of Indonesia at
Kuching after all documents and letters are verified correct and
complete. Payment can be made in cash or transferred to a
predetermined account. (8) Photocopy of Malaysian Passport/Kd
Identification (KP/IC) of 2 (two) witnesses. A copy of the passport
and Identity Card of the two is also required if the child is not born at
the hospital.

When the documents are complete, their copy needs to be
delivered to the authorized official of the Indonesian Representative
in Kuching, Malaysia. A special officer who handles the issuance of
birth certificates will continue the process. If all of the requirements
have been met, the birth certificate can be awaited and immediately
available on the same day.

However, a serious problem usually occurs when the migrant
workers have no stay permit or get their passport lost, taken by the
cukong, stuck in the old workplace, or expired. They will likely be
afraid to deal with the police or the Indonesian Consul General for
getting help to meet all requirements so that the children of those
illegal migrant workers are unable or difficult to complete the above
requirements and obtain their citizenship identity.

% President of Republic Indonesia, Article 24 of the Law on Foreign
Relations (Indonesia, 2018).
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6. Community Capability

Indonesian migrant workers in Sarawak Malaysia typically have
just been aware of the issue of children’s birth registration when the
child is about go to school. This is because Malaysian government
prohibits migrant workers’ children without official documents to
attend Malaysian schools. What makes it difficult in the process of
making birth certificates for migrant workers is due to parental
documents, distance, time, and cost, plus the weak knowledge of
migrant workers about the importance of birth certificates.

This negligence becomes worse by the absence or lack of
education about this issue among the migrant workers. Therefore, the
government should be more progressive to provide education about
the issue as well as facilitate them to obtain legal documents by
engaging several relevant institutions. It also needs to consider for
creating a system with an easy and quick process without requiring
the workers to spend a lot of money to obtain official documents
needed.

Conclusion

As an obligation, the Indonesian government has made various
efforts to protect the children of illegal migrant workers in Sarawak in
obtaining their basic right namely citizenship status. However, this effort
has not been effective due to several obstacles as follows: First, illegal
migrant workers in Sarawak have existed for three generations. Second,
they spread over a very wide area and were not recorded because they
came illegally. Third, the number of children who do not have citizenship
is very large. Fourth obstacle is the lack of strict supervision from both
the Indonesian and the Malaysian governments about the entrance of
Indonesian workers. Fifth, what has been done by the government in
recent years is still on a very small scale that it has not been able to reach
all Indonesian children in Sarawak. Sixth, the education level of migrant
workers is relatively low and they do not realize the importance of
citizenship, especially for their children. Seventh, there is still weak
socialization from the government about the importance of having a state
identity for migrant workers. Therefore, this condition obliges continual
controlling, evaluation, and improvement from the community and the
government, particularly KPAI (Komisi Perlindungan Anak Indonesia;
Indonesian Commission for Child Protection).
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Mubh. Arif Royyani, Abdul Mufid, M. Ihtirozun Ni’am, Alfian Qodri Azizi, Achmad Azis
Abidin

This study uses qualitative methods in gaining the data then
analyzes it using the approach of Miles & Huberman on
interdisciplinary study. The findings of this research are as
follows: 1) the concept of shahadah in the paradigm of figh is
based on religious vows and factual evidence, while the
astronomical paradigm perceives it from the certainty of
external factors (weather, climate, environment, etc.). 2)
Integration of those two paradigms results in better methods. It
can turn the shahadah into the quality of qat'i (fixed) while the
astronomic perspective gains more legitimacy. The integration
is therefore called shahadah-'ilmi which potentially integrates
the criteria of crescent visibility (imkan al-rukyah) in Indonesia
to minimize the common occurrence on differences in
determining those days.

Keywords:
Integration; Astronomy; Figh;
Shahadah al-‘IImi

Abstract:
Penetapan awal bulan Ramadhan dan Hari Raya di Indonesia
masih terus dirumuskan metodologinya. Artikel ini
menawarkan integrasi antara sudut pandang syari'ah dan
saintifik melalui kajian atas 1) konsep syahadah dalam
paradigma figh dan astronomi, 2) integrasi paradigma figh dan
astronomi dalam menetapkan awal bulan Islam, utamanya
Ramadhan dan Syawal. Penelitian ini menggali data dengan
metode  kualitatif ~kemudian menganalisisnya dengan
pendekatan Miles & Huberman tentang kajian interdisipliner.
Temuan penelitian ini adalah sebagai berikut: 1) Konsep
shahadah dalam paradigma figh adalah penglihatan yang
disertai dengan sumpah dan bukti faktual, sementara dalam
paradigma astronomi, shahadah didasarkan pada kepastian
ukuran dari faktor-faktor eksternal meliputi cuaca, iklim dan
lingkungan. 2) Integrasi dua paradigma tersebut menghasilkan
metode yang lebih baik dalam penentuan awal Ramadhan dan
Syawal. Shahadah dalam sudut pandang figh berubah menjadi
qath’i (pasti), sementara hasil persaksian astronomi semakin
memperoleh legitimasi. Integrasi kedua paradigma melahirkan
konsep shahadah-'ilmi yang dapat digunakan untuk
menentukan tampaknya hilal (rukyah hilal) awal Ramadhan
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dan Syawal di Indonesia sehingga perbedaan yang kerap
terjadi dalam menentukan dua awal bulan tersebut dapat
diminalisir.
Keywords:
Integrasi; Figh; Astronomi; Shahadah ‘ilmi

Introduction

Determining the first day of Ramadan and Syawal (Islamic
Feast) is an annual event where the Indonesian mass organizations
typically release different decisions.! It is mainly based on diverse
methods in deciding the criteria for lunar months. Some use the rukyat
hilal (eye watching of the crescent) while some others choose hisab
(calculating the calendar). Furthermore, they even have respective
calendars, such as Muhammadiyah Calendar, PBNU Almanac,
Indonesian Standard Taqwim, MABIMS Taqwim, PERSIS Islamic
Almanac, Menara Kudus, LDII Calendar, and Hijri Syamsi Calendar
(Ahmadiyah).”

As a consequence, they tend to favor their respective decision
based on the understanding of figh with either considering scientific
instruments or not. This is clear from the way they highlight their
identity and existence through the issued decision while maintaining
the chosen method. Furthermore, they usually like to announce the
decision while urging each follower to massively comply with it.

! Nihayaturrohmah, “Hukum Sumpah Bagi Orang Yang Melihat Hilal Kurang
Dari Dua Derajat,” El-Wasathiya: Jurnal Studi Agama 1, no. 1 (2013): 112-36.
Compare to Sakirman Sakirman, “MENELISIK METODOLOGI HISAB-RUKYAT
DI INDONESIA,” HUNAFA: Jurnal Studia Islamika 8, no. 2 (2011): 341,
https://doi.org/10.24239/jsi.v8i2.368.341-362. Thomas Djamaluddin, ‘“Menggagas
Figih Astronomi,” Kaki Langit, Bandung, 2005. Syamsul Anwar, “Metode Usul
Fikih Untuk Kontekstualisasi Pemahaman Hadis-Hadis Rukyat,” Tarjih: Jurnal
Tarjih Dan Pengembangan Pemikiran Islam 11, no. 1 (2013): 113-30.

2 Fadholi, Ahmad. 2019. “ Akseptabilitas Draf Kriteria Baru Penentuan
Kalender Hijriah Menurut Ahli Falak Di Indonesia”. Edugama: Jurnal
Kependidikan Dan Sosial Keagamaan 5 1), 101-14.
https://doi.org/10.32923 /edugama.v5i1.961. 103. Qulub, Siti Tatmainul.
2015. “Telaah Kritis Putusan Sidang Itsbat Penetapan Awal Bulan Qamariyah
di Indonesia dalam Perspektif Ushul Fikih.” Jurnal Al-Ahkam 25(1): 109-32.
DOI: http:/ /dx.doi.org/10.21580/ahkam.2015.1.25.196
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On the other hand, the government as the institution that
decides itsbat (formal determination of the first days of lunar months)
has not yet been able to comprehensively accommodate the ideas of
all Islamic mass organizations. They even seem unable to create a
basic formula for either accepting or rejecting the shahadah rukyah (the
witnessing of eye watching) result. This can be seen from several
relevant cases which often lead to controversy.

Two clearest examples are the Decree of the Indonesian Minister
of Religious Affair in accepting the shahadah rukyah hilal for
determining days of Islamic Feast or Idul Fitri at 1413 H/1993 AD and
1418 H/1998 AD. In those two cases, the position of the crescent was
surely known to be below the horizon according to accurate
astronomical hisab and shahadah of hilal from Bawean and Cakung.
The government, however, decided to determine the Feast at the days
when the crescent was still in the position.

Another controversy over the witnesses of the new moon
occurred in determining the first day of Dzulhijah in 1422 H/2002
AD. At that time, the position of the new moon was the same as
previously mentioned. However, the Minister of Religious Affair
accepted the shahadah rukyah result because the witnesses (shahid) had
been sworn in or had fulfilled the requirement of syar'i.3

Even so, the government continues to make efforts to find the
right method and criteria so that it can be accepted by all parties. They
established the Hisab Ru'yah Agency (BHR; Badan Hisab Rukyat) on
January 20, 1972, based on the Decree of the Minister of Religious
Affair No. 76. Its membership consists of astronomical experts, mass
organization figures, hisab (mathematical calculation) experts and
representatives from related government agencies. They range from
the National Aeronautics and Space Agency (LAPAN; Lembaga
Penerbangan dan Antariksa Nasional), the Meteorology, Climatology
and Geophysics Agency (BMKG; Badan Meteorologi, Klimatologi dan
Geofisika), to the Geospatial Information Agency (BIG; Badan Informasi

3 Asadurrahman, Kebijakan Pemerintah Indonesia Tentang Hisab Dan Rukyat
(Jakarta, 2013).
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Geospasial) ¢ and academics. One of its achievements is formulating a
criterion called imkan al-ru'yah (hilal visibility).>

Upcoming the Eid Al-Adha, another Islamic Feast, in March
1998 AD (Dzulga'dah 1418 H), experts, on hisib and rukyah as well as
representatives of Islamic organizations held a meeting on imkan al-
ru'yah and resulted in some verdicts. First, the determination of lunar
months’ beginning is based on imkan al-rukyah, even though there is
no report of rukyah al-hilal. Second, the imkan al-ru'yah is based on the
height of the crescent which is 2 degrees above the horizon while its
duration at the position is at least 8 hours from the time of Ijtima’ to
the sunset. Third, the height in question is based on the calculation
results of the Haqigi Tahqigi reckoning system. Fourth, the report of
rukyah al-hilal which is less than 2 degrees can be rejected.¢

Unfortunately, it is considered only a means of confirming
another method, namely hisab, which was commonly used in
Indonesia. The criteria for imkan al-ru'yah as the legal basis for
determining the arrival of new lunar months is also deemed still
referring to those formulated by MABIMS (Menteri-menteri Agama
Brunie Darussalam, Indonesia, Malaysia dan Singapura; Ministers of
Religious Affairs from various countries in Southeast Asia).

In line with it, Nihayaturohmah assumed that one point of the
verdict is not quite clear and firm. She stressed on the last point
particularly to the word “can” which, according to her, does not
imply firmness but provides concessions instead. In addition, she
suggested that the criteria for imkan al-rukyah need scientific
legitimation instead of relying solely on customs. Thus, an alternative
solution is needed to formulate the criteria for imkan al-ru'yah which is
scientifically compatible.”

4 Bakosurtanal, “Rapat Koordinasi Penyusunan Rencana Aksi Nasional
Informasi Geospasial,” 2015.

5 Badan Hisab & Ru’yah. Islam, Almanak Hisab Ru’yah (Jakarta: Proyek
Pembinaan Badan Peradilan Agama lIslam, 1981). Compare to lbnu Hajar Al-
Haitami, Ithafu Ahli Al-Islam Bi Khusisiyyat Al-Shiyam, Cet.1 (Madinah: Maktabah
Thoyyibah, 1990).

® Nihayaturrohmah, “Hukum Sumpah Bagi Orang Yang Melihat Hilal Kurang
Dari Dua Derajat.”

" Nihayaturrohmah. 113
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This is mainly important considering that the witness result of
the crescent eye watching may not always be absolutely true. The
human’s sense of sight can be wrong at any time. Another object can
be possibly seen as the moon. Therefore, the assumption for watching
the moon needs to be strengthened by scientific knowledge and long-
time experience. Moreover, the state of the crescent is indeed very
dim and sometimes difficult to identify because it may only appear
like a thin line.8

From the figh perspective, the decision is deemed valid because
the witness has taken a vow. However, in terms of the truth of the
object he/she saw, it needed further proof to decide whether it was
the new moon or another bright object. Therefore, relying only on the
vow is not enough. It needs scientific evidence mainly because, in the
current context, pollution, climate, and weather disturbances on the
western horizon can make it difficult to observe and identify celestial
objects.?

Furthermore, in accordance with the vow-taking mechanism of
the shahadah rukyah hilal in the Rukyah Technical Guidelines issued by
the Ministry of Religious Affair in collaboration with the General
Development of Islamic Religious Institutions and the Directorate of
Development of the Islamic Religious Courts 1994/1995, witness’
testimony needs a future inspection to ensure its suitability with the
truth.1® This was pivotal considering the difficulty to watch the
crescent, the frequent deceits by clouds resembling the crescent, or
illusions (sensory error) coming from a strong desire to see the
crescent successfully. Meanwhile, things to consider carefully in the
witness examination are the time of watching and the crescent’s
position.’? Therefore, the government needs to formulate the crescent
criteria to comply with the concepts of figh and astronomy.

As far as we can say, the imkan al-rukyah criteria based on figh
requirement integrated with factual astronomical data throughout the
Month Observatory Center (POB; Pusat Observatorium Bulan) had not

® Ibid. 113

® Nihayaturrohmah.

10 Islam, Almanak Hisab Ru’yah.

11 Nihayaturrohmah, “Hukum Sumpah Bagi Orang Yang Melihat Hilal
Kurang Dari Dua Derajat.” 134
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been structurally confirmed yet. Therefore, the formulation of
integrated scientific shahadah rukyah hilal was significant given the
existence of shahadah as the basis for determining the beginning of the
lunar months.

In general, research on the determination of the new moon
using hisab and rukyah methods in Indonesia has been carried out by
some previous researchers.’? In addition, another study completely
compares the method of determining the beginning of the Islamic
months in Indonesia and Malaysia.> Most of those previous studies
illustrate that the two methods can be integrated and are
strengthening each other.1

The research that specifically focuses on methodological aspects
of rukyatul hilal in determining the beginning of lunar months in
Indonesia is still limited. Therefore, this article offers the concept of
shahadah 'ilmi as a methodology in an effort to determine the rukyat
hilal at the beginning of lunar months in Indonesia by combining the
paradigms of figh and astronomy.

Based on the above background, it becomes urgent to formulate
an objective and proportional integration between figh and
astronomical perspective in determining the first days of lunar
months, particularly Ramadhan and Syawal.

Method

This research uses an integrative-interdisciplinary descriptive
method in analyzing the concept of syahadah rukyah al-hilal. At first,
the existing concept of shahadah was explained from the paradigm of

12 Anwar, “Metode Usul Fikih Untuk Kontekstualisasi Pemahaman Hadis-
Hadis Rukyat.” See also Niki Alma Febriana Fauzi, “Syamsul Anwar Dan
Pemikirannya Dalam Bidang Hisab-Rukyat,” Al-Marshad: Jurnal Astronomi Islam
Dan llmu-llmu Berkaitan 1, no. 1 (2017): 104-33. See also Fathor Rahman, Pujiono,
and Siti Muslifah, “Penentuan Awal Bulan Kamariah Untuk Ibadah (Sebuah
Pendekatan Terpadu)” 12, no. 2 (2020): 107-38,
https://doi.org/http://doi.org/10.21093/fj.v12i2.2264.

13 Ahmad Wahidi, Noer Yasin, and Ali Kadarisman, “THE BEGINNING OF
ISLAMIC MONTHS DETERMINATION IN INDONESIA AND MALAYSIA:
Procedure and Social Condition,” ULUL ALBAB Jurnal Studi Islam 20, no. 2 (2019):
32245, https://doi.org/10.18860/ua.v20i2.5913.

14 Sakirman, “MENELISIK METODOLOGI HISAB-RUKYAT DI
INDONESIA.”
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figh and astronomy. After that, it tries to integrate the two paradigms
in an effort of formulating a new concept with a certain formula that
can make it justified by figh and accepted from the scientific
perspective.

The concept of shahadah al-'ilmi that we propose is based on an
interdisciplinary study approach namely the interfield theory
developed by Lindley Darden and Nancy Maull. This theory requires
the principles of interdisciplinary integration through the following
elements: 1) the main problem, 2) a domain consisting of some data
taken into facts related to the main problem, 3) the facts to explain in
the general scope containing possibility to overcome the problem, 4)
the techniques and methods, and 5) various concepts, laws, and
theories related to research problems and explanation of their use in
accordance with research purpose.’®

Discussion and Result
Shahadah Rukyah Hilal from Figh Perspective

As a product of Islamic law, figh deals with the issue of legal
certainty over the shahadah rukyah hilal for the arrival of lunar months.
In this context, according to as-Subki,'® figh needs to formulate a
decision in terms of rejecting or accepting the shahada rukyah hilal
result based on four conditions.

First, the witness must comply with the criteria of hudhur
(present), 'adl (fair) and dhabit (trustworthy) convincingly. Second,
minimum criteria of witness acceptability according to the experts of
hisabmust be fulfilled so that the witness report can be convincing
without any tuhmah (interest). Third, instead of based on the dispute
on shahadah, the judge's decision must rely on explanation and proof
as a requirement from the ayqana (convincing) point.

Relating to this, the history recorded Prophet Muhammad as an
ummi (illiterate) figure who can’t write or count (la naktubu wa la

15 Lindley Darden and Nancy Maull, “Interfield Theories,” Philosophy
of Science 44, no. 1 (1977).

16 As-Subki, Kitab Al-‘4lam Al-Mansyur Fi Ishat Asy-Syuhur (Mesir:
Mathba’ah Kurdistan al-‘Ilmiyyah, 1911).

7 Nizar Mahmud Qasim, Al-Ma ayir Al-Fighiyyah Wal Falakiyyah Ft I'dad
at-Tagawim Al-Hijriyyah (Beirut: Darul Basyair al-Islamiyyah, 2009).
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nahsubu). However, this implies deep wisdom because Allah wants to
show that the Qur’anic verses that the Prophet conveyed were not
made by him, but were sourced directly from Allah.

In a different context, because the Prophet Muhammad could
not count, Muslims at that time did rukyah in determining the
beginning of the Ramadan and Syawwal. Sayyid Uthman in the book
titling Igodh an-Niyam fi Ma Yata'allag bi al-Ahillah wa as-Shiyam
mentioned that the rukyah command aimed to eliminate difficulties in
determining the beginning of the months.!8 However, this does not
mean that any rukyah result can be randomly accepted by the Prophet.

Historically, there was a companion who claimed to have seen
the new moon even though at the same time, other companions did
not do the same. The Prophet then came to him and asked, "Have you
seen the new moon?" "Yes," replied the companion. The Prophet then
took his eyelashes that fell right in front of his eyelids. "Are you still
seeing the moon?" asked the Prophet. "No, O Prophet," replied the
companion. "What you saw earlier was not the new moon, but your
falling eyelashes," the Prophet explained.

The story clearly shows that the Prophet paid attention to the
proof in either accepting or rejecting any rukyah result of the new
moon or crescent. He did not just accept the results randomly, but
also helped to ensure that the object was the real new moon instead of
other objects.

In another case, it is narrated that when the Prophet had
confirmed that what the witness saw was the new moon, the Prophet
then asked him with a creed, "Atasyhadu an laa ilaha illa Allah wa anna
Muhammad ar-rosul Allah? (Do you confess that no God but Allah and
that I (Muhammad) am his prophet?)" When the companion testified
this, the results of his witness were then accepted.*®

It is clear, therefore, that according to figh perspective, the
existence of shahadah or scientifically convincing witness is very
important as a prerequisite for the judges in either accepting or

18 Anwar, “Metode Usul Fikih Untuk Kontekstualisasi Pemahaman
Hadis-Hadis Rukyat.”126

19 Nihayaturrohmah, “Hukum Sumpah Bagi Orang Yang Melihat Hilal
Kurang Dari Dua Derajat.”134
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rejecting rukyah hilal result from anybody.2 Shahadah furthermore
becomes a part of the hujjah syar'iyyah (argument of law) and
therefore a provision in all aspects of Islamic law. In the context of the
first days of lunar months determination, shahadah is highly
dependent on the witness” understanding of the crescent according to
figh and scientific perspective as well as the physical look and
movement of the Earth, the Moon, and the Sun both theoretically and
practically.

In addition to it, figh conceptually requires two elements,
namely tahammul (receiving specific information) and adah
(forwarding the information). The former element depends on the
existence of a burden or obligation to witness the rukyah hilal.
Meanwhile, the later is optional, namely whether the rukyah al-hilal
activity is based on either request or self willingness of the witness.
Both tahammul and ada', in this case, require the same conditions,
namely the criteria of 'adil, dhabit, ‘adalah, and tsiqah'adamu at-tuhmah
which must be fulfilled.

Among the criteria, both the strong memory to remember or to
memorize (dhabit) and religious integrity ('adalah) are deemed as a
foundation to lead into the criteria of credibility (tsigahi). Dhabit
indicates the ability to well understand and record the thing that has
just been hard as well as convey it other people. This can be tested
through i'tibar (comparing what anyone tells) with the same trusted
news.

While the dhabit criteria is relatively easy to measure, the ‘adalah
is different due to its ‘“abstract’ measurement. Like in the context of the
hadith transmission, ‘adalah means a character which encourages a
person to do positive things, consistent in goodness, and be
religiously very commited. It also closely relates to consistent piety,
integrity for the truth, avoidance of both major and minor sins as well
as unpleasant yet permissible attitudes. Additionally, it obliges Islam

20 Al-Asqalani, 2014). See Nidham, Al-Fatawa Al-Hindiyyah Fi Mazhabi Al-
Imam Al-A’dham Abt Hanifah Al-Nu’man (Beirut: Darul Fikir, 1991). Compare to
Ahmad Dasuqy, Hashiyah Al-Dasuqy ‘ala Al-Sharh Al-Kabir, Juz V (Beirut: Dar al-
Kutub Ilmiah, 1996).
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as the religious affiliation of the witness and maturity (agil baligh in
the context of age and behavior) as other requirements. %

Shahadah Rukyah Hilal from Astronomical Perspective

From the astronomical perspective, shahadah can be justified and
deemed valid as long as it meets and takes into account to the
following factors:

The first is weather factor.22 It, therefore, needs data from the
Meteorology, Climatology, and Geophysics Agency (BMKG). Ahmed
and Aziz also required data on the temperature and humidity of
where the rukyah takes place using the Sky Quality Meter.2

The second is a possible tricking factor which can be discovered
by relying on astronomical data.

Third is empirical factors or the setting of observation location.
To find out this, an image or photo is required. Nawawi also paid
attention to the sky's illumination factor and its measurement using a
light meter.* Meanwhile, Shariff emphasized the light pollution in
rukyah al-hilal 25

Fourth is a suitability with the logical reason or general
knowledge (al-'adah) that the crescent’s position is above the horizon
with a certain distance and height according to the agreed criteria for
imkan al-ru'yah.26

21 Khairil Ikhsan Siregar and Sari Nurulita, Ulumul Hadis Kompilasi
(Jakarta: LPP Press Universitas Negeri Jakarta, 2015).

2 Ahmed Kamil Aziz, Abdul Halim Abdul dan Ahmed, “A Unified Islamic
Calendar Proposal for the World,” Middle-East Journal of Scientific Research 22 (1)
(2014): 115-20.

2 Ahmed Kamil Ahmed, Abdul Halim, and Abdul Aziz, “Young Moon
Visibility Criterion Based on Crescent Illumination and Sky Brightness Contrast
Model,” Middle-East Journal of Scientific Research 21, no. 9 (2014): 1-4,
https://doi.org/10.5829/idosi.mejsr.2014.21.09.21740.

24 Mohd Saiful Anwar Mohd Nawawi, “Application of Scientific Approach to
Determine Lunar Crescent’s Visibility,” Middle-East Journal of Scientific Research
12 (1) (2012): 96-100.

2 Dkk Shariff, Nur Nafthatun Md Shariff, “The Impact of Light Pollution on
Islamic New Moon (Hilal) Observation,” International Journal of Sustainable
Lighting 19 (2017): 10-14.

% Thomas Djamaluddin, Hisab Rukyat Dan Perbedaannya (Jakarta: Depag
RI, 2004).
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However, according to T. Djamaluddin, the criteria for Imkan al
Rukyah of the Indonesian Ministry of Religious Affair still needs
revision. According to him, while the height of the new Moon is
supposed to be 2 degrees above the horizon, its distance from the Sun
must also be at least 3 degrees. Additionally, if theof the crescent at
the position is at least 8 hours long, the minimum height of the new
Moon must be no longer uniform. Therefore, it needs to pay attention
to the difference in azimuth of the Sun and the Moon.?”

Apart of it, if only there was a collective willingness of
Indonesian people to observe the crescent from several spreading
places, the result can serve as the main instrument in fulfilling
scientific conditions for the rukyah hilal. In the international context,
meanwhile, Odeh had given an example of the proposed hilal
visibility criteria based on the results of previous observations.?s This
scientific requirement is crucial to get attention, particularly from
Indonesian Islamic mass organizations so that they can consider
astronomical aspects during observation of the crescent.

The Concept of Shahadah al-"ilini
The interdisciplinary model that this research offers can be
illustrated in the following scheme:

| Shahadah Rukvah Hilal |

-

Fiah Paradiom Astronomy Paradigm
Legal Certainty: Certainty of external factors
hudhur, ‘adl, dhabit, aygana (weather climate clonds ete )

\ /

Methodoloay: Interdisciplinarv-Intearation

v

The report on the shahadah rukyah hilal must be based on evidence and explanations that convince
the judge and comply with the agreed criteria by referring to: 1) astronomical data, 2) BMKG data, 3)
empirical facts, 4) general ratio (al-'adah), 5) a transparent process of shahadah, and 6) visualization

“Solvable” Paradigm: Shahadah al-‘llmi

27 Djamaluddin, “Menggagas Figih Astronomi.”
28 Mohammad Odeh, “New Criterion for Lunar Crescent Visibility,” Journal
Experimental Astronomy 18 (2004): 39-64.
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Figure. 2.1. Integration of Figh and Astronomy in the Shahadah Rukyah
al-Hilal

The shahadah ‘ilmi can be practically further applied by taking
the following points into account:

1. Practical Facts on Shahadah al-'Ilni
Interviews with selected correspondents convey that the concept
at least covers the following things;
a. Witness (shahid)

According to five witnesses whom we successfully
interviewed, the common obstacle in conducting hilal rukyah
when the position of the hilal had fulfilled the imkan ar-ru'yah
criteria was the weather factor in sunset time.2? However, even
though the weather conditions have played a significant role
in determining the results of rukyah, it had not really been
taken into account in the preparation of the rukyah process.’
The existence of BMKG, for instance, was still considered not
giving much influence on the success of rukyah. As explained
by Reni Kraningtyas, the data can really help the process
because it has been very important to understand the
foreground of the crescent. Additionally, considering that the
weather data presented by BMKG was very detailed, it also
becomes important in minimizing errors in watching crescent
objects due to covering cloud gaps.3!

Therefore, we believe that witnesses should be sensitive
and knowledgeable about the relevant data whether regarding
the position, character, or the foreground covering the
crescent. Based on this fact, we also consider it necessary for
them to hold the certification in fulfilling the requirements of
shahid of rukyah hilal on both 'adl and dhabith criteria.

29 Interview, December 2020.

% Taufiq Hidayat, “Developing Information System on Lunar Crescent
Observations,” ITB Journal of Science 42 A (1) (2010): 67-80.

31 BMKG, “Data Prakiraan Cuaca Terbuka,” 2021.
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b. Judge Criteria

Regarding the controversial case of hilal rukyah report on
August 29, 2011, by Saiful Mujab from POB (Pos Observasi
Bulan, Moon Observatory Post) Kartini Beach, Jepara, Central
Java, which as-Subki includes it as istihalah ar-ru'yah
(invisibility of crescent), it is known that the result should not
have been approved. This is mainly because according to gath'i
calculations, the position of the hilal was under the horizon so
that it is supposed to count that the new month had not yet to
come. However, it had been eventually approved because not
all parties provided support regarding the real position of the
crescent. Therefore, although hisab system still matters, the
itsbat procedure must also consider logical consequence to the
shahid who have ventured to take their vows.

The case furthermore discovers that even though there
was a verification procedure before a witness takes a vow,
there were still remaining problems. Therefore, it is necessary
for hisab experts and other relevant experts to formulate joint
decisions on the condition of the crescent in both imkan-al-
ru'yah and istihalah ar-ru'yah situation according to certain time
and place either at the beginning or the end of Ramadan. Thus,
it was hoped that the judge's decision in accepting or rejecting
the rukyah hilal report based on ijtihad does not contradict
public knowledge and the logical truth (mustahil' aglan) as well
as compatible from both figh and scientific perspectives.

In relation to this, As-Subki in his book titling al-'Alam al-
Mansyur fi Isbatasy-Shuhur32 emphasized that in the case of
assessing rukyah hilal result for Ramadan and The Feast, the
judges need asses the witness based on the following criteria:

1) Morally fair

2) Ability to distinguish between the convincing and the
dubious

3) Ability to distinguish between enthusiastic and non-
enthusiastic ones

516

32 As-Subki, Kitab Al-"Alam Al-Mansyur Fi Isbat Asy-Syuhur.
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4) Ability to distinguish which ones are physically healthy
and not by using certain parameters.

5) Ability to distinguish between those who master the
science about the horizon and those who do not

6) Ability to specifically identify the point of crescent
location from the rukyah tool used (such as the location
goalpost, telescope, or others)

7) Ability to identify the manzilah (moon’s coordinates)
position where the crescent will appear from

8) Ability to predict the possibility of crescent visibility and
the impossibility

c. Reporting Mechanism of Shahadah Rukyah Hilal

The reporting mechanism for shahadah rukyah hilal had
been via telephone, including when determining the
beginning of Ramadan and the two Islamic feasts. However, as
noted by Ahmad Izzuddin, the caller in charge of reporting the
results of the shahadah rukyah hilal in POB spreading
throughout Indonesia had not been a person who is good at
astronomy, but merely office boys. Seeing such conditions,
Ahmad Izzuddin then assigned a team of students from IAIN
Walisongo Semarang for the Undergraduate and Postgraduate
Program in Astronomy Major to take over the task.

It later turns out that the search for information on the
result of rukyah hilal as the basis for determining the beginning
of Ramadan and The Feasts in the isbat trial is still not optimal.
This is mainly clear from very limited available facilities. It
also needs to reexamine the procedure considering that not all
POBs had been contacted by caller officers. In fact, it is
possible for POBs who had not been contacted to watch the
hilal successfully and convincingly.

d. Imkan al-Rukyah Criteria

The commonly used criteria for the guidelines in hilal
rukyah practices has been Imkan al-Rukyah criteria from Cisarua
I which was ratified after the meeting on 19-21 September
2011. It consists of; first, hisab hagigi (real count of the calendar)
bi at-tahgiq hilal mar'i (verification with eye-watching of the
crescent) which is at least 2 degrees height above the horizon
Second, the crescent’s duration at the position is at least 8 hours
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or 3% elongations. This is in accordance with the Circular Letter
of the Ministry of Religious Affair, Regional Office of Central
Java Province.

As time went by, the issue of change in the criteria on
Imkan al ruhyah had ever occurred from 2015 to 2017. There
was a long discussion about the draft of new criteria for
determining lunar months in Indonesia, namely those of MUI
(Majelis Ulama’ Indonesia; Indonesian Ulema Council) and
MABIMS. They set 3 degrees of the crescent’s height with
elongation of 6, 4 degrees aiming to create common benefit
and mutual agreement for the sake of unification of the lunar
calendar in Indonesia.33 Both rukyat and hisab proponents
accepted these criteria very well.”

This is in line with the shift of MABIMS criteria. Initially,
the rukyat witnesses can be accepted if the height of the new
moon is 2 degrees with at least 8 hours duration of the Moon
at the position since the ijtima' to the sunset.3> However, it then
changed to 3 degrees with an elongation of 6.4 degrees.3¢ This
shows how the development of criteria always refers to
empirical factual data. As far as we can observe, until this
research was completed, there were no new criteria except that
called by "LAPAN Criteria" by Thomas Djamaluddin.

Thomas Djamaluddin's concept mainly relies on the
redefinition of the new moon, the validity of the rukyah al-hilal
or matla', and the criteria for the visibility of the new moon
(imkan al-rukyah) ratified in 2000 and 2011. The criteria for

3  Thomas Djamaluddin,”Naskah Akademik Usulan Kriteria

Astronomis Penentuan Awal Bulan Hijriyah”, diakses 26 Septamber 2016,
http/ /tdjamaluddin.wodpress.com

3 Ahmad. Fadholi, “Akseptabilitas Draf Kriteria Baru Penentuan

Kalender Hijriah Menurut Ahli Falak Di Indonesia,” Edugama: Jurnal
Kependidikan Dan Sosial Keagamaan 5, Nomer 1 (2019): 101-14.

% wahidi, Yasin, And Kadarisman, “The Beginning Of Islamic Months

Determination In Indonesia And Malaysia: Procedure And Social
Condition.”

% Fadholi, “Akseptabilitas Draf Kriteria Baru Penentuan Kalender

Hijriah Menurut Ahli Falak Di Indonesia.”
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LAPAN 2000 consists of: (a) The duration of the moon at the
determined position must be > 8 hours, (b ) The Moon-Sun
angular distance must be > 5.6°, but if the azimuth difference
is < 6°, a higher height difference is required. If the azimuth
difference is 0°, the height difference must be > 9°. These
criteria were updated by Thomas Djamaluddin in 2011 into (a)
Moon-Sun angular distance must be > 6.4°, and (b) Moon-Sun
height difference must be > 4°.37

The LAPAN criteria therefore needs support from
various related parties. A set of the criteria occupies an
important position as a scientific standard for the witnesse of
rukyah hilal, especially at the beginning of Ramadan and the
Feasts in Indonesia. The criteria proposed by Thomas
Djamaluddin should be considered as a temporary solution.

2. Supporting System of Shahadah al-lllmi and the Conceptual
Offer
The existing supporting system for shahadah rukyah hilal
in Indonesia consists as follow:
a. Guide to Rukyah Hilal
b. Hilal imagery
c. Indonesian Center for The Moon Observatory (POB; Pusat
Observasi Bulan)

On the basis of it, we offer some relevant suggestions
relating to the basic concept of shahadah al-'ilmi.

First, the witness’ reports must be in accordance with the
standard of hisab gath'i or fulfilling the imkan al-rukyah criteria
approved by the Indonesian Ministry of Religious Affair.

Second, the witnesses must be able to explain: 1) position
of hilal, 2) sky background, 3) weather conditions, and 4)
position of celestial bodies other than the Moon.

Third, the witnesses must prove the form of hilal light by
showing the visualization of the hilal.

% R Amri, “UPAYA PENYATUAN KALENDER ISLAM DI
INDONESIA (Studi Atas Pemikiran Thomas Djamaluddin),” no. 3 (2012): 1-
23.
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Based on the suggestion and the existing procedure of eye-
watching the crescent, the concept of rukyah shahadah al-'ilmi can be
well described in the following form:

Table. 3.1. Blueprint of Form of Shahadah al-'Ilmi Crescent Eye-

Watching Report.
REPORT OF CRESCENT EYE-WATCHING RESULT
THE ARRIVAL OF RAMADAN.........ireurenne. /1SHAWAL....

YEAR.... HIJRIYAH
FROM THE RELIGIOUS COURT OF

REPORTER:

NAME:

AGE:

OCCUPATION:

ADDRESS:

AFFILIATION/INSTITUTION:

EYE HEALTH: NORMAL / MINUS (...)

CRESCENT EYE-WATCHING EXPERIENCE. ...... times
CONTENTS OF THE REPORT:

HILAL VISIBLE/NOT SEEN

IF SUCCESSFUL, CONTINUE:

PLACE TO EYE-WATCH THE CRESCENT:

TIME TO START EYE WATCHING THE CRESCENT:
DURATION OF EYE-WATCHING HILAL:

HEIGHT OF THE CRESCENT:

WEATHER CONDITION: VERY GOOD / GOOD / FAIRLY
GOOD / LESS GOOD / BAD.
CRESCENTVISUALIZATION: DOCUMENTED / NOT
DOCUMENTED

WITNESSES WHO EYE WATCH THE CRESCENT

1. NAME:
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AGE:

ADDRESS:
2. NAME:
AGE:

ADDRESS:
(etc).

OCCUPATION:

OCCUPATION:

judgesof the ...............

Religious Court.

The testimony has been examined and certified by the

Meanwhile, functionally, the shahadah ‘ilmi can be described in the

following figure:

Shahadah al-’Ilmi

Y

Shahid's Vows before
the Judge

A 4

Isbat Court

Affirmation /Lawsuit

—

Verification from
the Expert Team

——

Figure. 3.2. Syahaadah al-‘Ilini Scheme

'

Isbat
Documentation

Additionally, both the form and the figure must comply with the
following condition.
1. The witness, the judges, and the coordinators of rukyat al-hilai
must come from those who know and understand the
discipline of astronomy well.

2. Any data about the crescent must be from the result of
accurate calculations (ephemeris hisab) and is supported by

data from BMKG.

3. The Moon Observatory Center (POB; Pos Observasi Bulan) as a
place for making rukyat al-hilal must be those certified by the

Hisab Rukyah Team (THR).

4. The guided criteria used during the process must be those

based on factual-empirical data from Indonesia.
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5. The accepted witness (shahadah) must be accompanied by
visual evidence in the form of a live streaming data record so
that the Analysis Team which consists of astronomers can be
convinced.

In short, the concept of shahadah 'ilmi that we offer is projected
to help the Indonesian government in determining the arrival of lunar
months, particularly Ramadhan and Syawal. By integrating the two
most commonly used paradigms for the purpose, namely figh, and
astronomy; it is wished that the confusion and controversy over the
D-day of the first lunar months can be eradicated. Practically, the
concept aims to help government in either accepting or rejecting the
result of rukyat al-hilal.

Conclusion

Shahadah according to figh paradigm is the combination of
factual evidence and religious vows. The witness, additionally, is
required to fulfill some qualifications. Meanwhile, the astronomical
paradigm requires scientifically proven empirical evidence to accept
the shahada. Integration of those two paradigms through the concept
of shahadah “ilmi is projected to work well in determining the arrival of
lunar months, particularly Ramadhan and Syawal which routinely
leads to controversy among Indonesian Islamic mass organizations. In
addition to it, the integration can strengthen the legitimacy of each
paradigm.
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namely in the realm of law, profession, and intellectual
properties. It uses a juridical-sociological method in the
qualitative data compilation technique. The data was obtained
through in-depth interviews and desk study. Meanwhile, the
data analysis is through reduction and conclusion making. It
results in three conclusions. 1) The law protection for teachers
comes in the form of advocacy, law dissemination, protection
from any type of violence, friendly students” education format,
students' character building, and good communication with
students' parent. 2) The protection for teacher in the realm of
profession is through reasonable earning and freedom of
speech. 3) The protection for teachers' intellectual property is
through motivating them to be productive even though the
results have not been well patented.

Keywords:
Protection; Teachers; Madrasa; Islamic Boarding Schools
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Abstract:
Indonesian Islamic Da'wa Institution or Lembaga Dakwah
Islam Indonesia (LDII) tends to embrace exclusivity and takfiri
ideology. This article attempts to reveal the figh manhaj
(method) that LDII employs and its influences on the legal
decisions LDII takes by employing the library research method
in descriptive qualitative type. The content analysis in tandem
with document triangulation and structured interviews were
applied to investigate the textual references LDII uses. The
findings indicate that LDII employs a figh manhaj called
manqul. This influences the law istinbath of LDII. Mandatory
to remain in the congregation (jamaah), taking the oath of
allegiance to the leader of the jamaah, the claim by the jamaah
leader of the right to construct sharia law, license to lie, and
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takfiri are some controversial products of the manqul. With
takfiri as the most dangerous product of the manqul, it befalls
the government of Indonesia to watch over this jamaah.

Keywords:
LDII, Figh Manhaj, Manqul, Law Istinbath
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the shariah and Islamic jurisprudence of social politic (Figh al-
Siydsah al-Ijtimd’iyah) in Indonesia. It is conceptual research
referring to some of his works as well as discussion about his
thought among Islamic scholars. Based on definition of
moderation from the Qur’an, hadith, and some scholars’
opinion, Hashim can be best categorized as Islamic
traditionalist figure who enforced both moderation and
eclecticism. However, he maintained distinctive features
compared to both traditionalist and modernist Islamic figures.
It is mainly clear from both his thought and movement which
rely on the Ahlus Sunnah wal Jama’ah in theology, four figh
school leaders (Hanafiyah, Malikiyah, Syafi'iyah dan Hambaliyah),
and tharigah sufiyah mu’tabarah. Additionally, he showed
appreciation and promoted for adaptation to both local and
foreign idea that later inspired distinctive religiosity in
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between Islamic law and nationalism, jihad, political figh and
governmental system in Islam.
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